
CASES ARGUED AND DETERMINED 

IN THE 

Supreme Court of Arkansas 

DURING THE JANUARY TERM, 1851. 

EASON VS. THE STATE. 

This court will not, upon slight implication or vague conjecture, pronounce an 
act of the General Assembly unconstitutional. All doubts are solved in 
favor of the act, and it is only in cases where there is clearly an incompati-
bility between the act and the constitution, that the act will be declared 
void. 

The power conferred upon the General Assembly to amend the constitution 
of the State, does not authorize them to repeal, either partially or entirely, 
any provision of the Bill of Rights. 

The provisions of the Bill of Rights constitute the essential principles of free 
government—the great land marks of freedom—reserved by the people to 
themselves, and no power is delegated to the General Assembly to repeal or 
change them, when acting either in the exercise of ordinary legislative 
authority, or in the exercise of the higher power of amending the constitu-
tion. 

But even if the General Assembly possessed such power, the 11th sec. of the 
Bill of Rights, which declares that no man shall be put to answer any 
criminal charge but by presentment, indictment &c., was not expressly, or by 
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legal in	 pealed (pro tanto) by the amendment to the constitu-
tion rati	 -ember, 1546, which empowers the legislature to confer 
upon justi.	 e peace jurisdiction of assaults and batteries &at. 

This amendmen not confer upon justices of the 'peace jurisdiction of 
these offences, but only empowers the legislature to do so by law: and 
whenever such jurisdiction is conferred, it must be done in accordance with 
the 14th sec, of the Bill of Rights. 

The terms "presentment" and "indictment " are used in the Bill of Rights 
in their common law sense, and necessarily iwesuppose and include the action 
of a grand jury. 

Assaults, affrays and assaults and batteries are "criminal charges" within 
the meaning of the 14th sec. of the Bill of Rights. 

The entire act of December 16th, 1S46, attempting to confer upon justices of 
the peace jurisdiction of assaults and batteries &e., including the repealing 
clause, held unconstitutional and vo,bl, and previous acts regulating the 
jurisdiction and punishment of these offences declared in force so far as 
they may not have been changed by subsequent legislation. 

So much of the ease of The Stale vs. Cox, 3 Eng. R. 436, as is in conflict with 
the principles adjudged in this case, is overruled. 

Writ of Error to Dallas Circuit Court. 

JameS Eason was indicted in the Dallas circuit court for a 

common assault, at the March term, 1848. He pleaded guilty, 

and was fined by the cou'rt $10. Afterwards be brought error, 

and assigned for errors that the offence was not indictable, and 

that the circuit court bad no jurisdiction of that class of offences, 

&c.

JORDAN, for the plaintiff, relied upon the case of The State vs. 
Cox, 3 Enp.if. 4:36, to show that the circuit court bad no juris-

diction of the offence of which the plaintiff WaS convicted. 

WATKINS. Attorney Oeneral, contra. The duty is in a manner 

forced upon me to review, with great deference, the opinion of 

this court in the case of The State vs. Cox, 3 Eng. 436; a case 

involving the administration of the criminal law, affecting the 

mode of procedure to punish offences and presenting a grave 

constitutional question, in which if the court have erred, its first
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and most solemn duty is to retrace its steps, regardless of all 
other considerations. 

The court, in the case of The State vs. Cox, concede two pro-
positions, first, that the terms indictment or presentment, as 
used in the declaration of rights, mean the action of a grand 
jury; second, that a traverse jury contemplated in another sec-
tion, means a jury of twelve. They affirm that an assault and 
battery is a criminal offence within the meaning of the declara-
tion of rights, which ordains that no person shall be punished 
for a criminal offence but by indictment or presentment. The 
court argue that the General Assembly, acting as a convention, 
have Power to abrogate the declaration of rights, because the 
24th section, which declares those rights . inviolate and forever 
excepted out of the general powers of the government, only 
makes void any laws that may be passed cOntrary thereto, and 
therefore does not apply to amendments of the constitution. This 
argument fails because the 24th section in the same clause de-
clares void all laws contrary to any other provisions contained in 
the constitution. 

.The court then state the question to be whether the 3d amend-
ment of 1816 repeals or modifies the 14th section of the declara-
tion of rights, and say "It does not do so by express words and 
if at all, it is by implication, resulting from the incompatibility 
between that section and the amendment." This is probably 
the first time it was enunciated that a clause in the organic law, 
and an inviolable clause, could be repealed by implication. There 
is no judicial power to declare a clause of the constitution un-
constitutional or that it is repealed. This court may construe 
and expound the constitutio'n, but in doing so, must construe the 
instrument so that every clause shall stand and have its due 
effect. It is clear that the amendment does not confer upon 
justices of the peace, jurisdiction in assaults and batteries, but 
authorizes the legislature to confer such jurisdiction; and is there-
fore analagous to that clause in the constit 'ution authorizing the 
General Assembly to vest such jurisdiction as may be deemed ne-
cessary in corporation courts, and this court in the cases of Rector
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vs. 8tate, 1 Eng. 187, and Dunn vs. Howard, ib. 461, in emphatic 
language, held an indictment or presentment necessary in the 
city court. rf h e General Assembly may confer the jurisdiction 
in conformity with the declaration of rights; therts is no repeal 
by implication, because there is no necessity for implication, which 
supposes a repugnancy. As a general rule, a grant of power 
implies the power to provide for and regulate the mode of its 
exercise; but this rule cannot apply where there is an independent 
constitutional provision regulating the exercise of that power or 
jurisdiction. The constitution requires an indictment or present-
ment in all criminal cases before the cause of action be brought 
to trial and guarantees to him the right of trial by jury. 

The court enlarge muCh upon the supposed inconvenience which 
the 3d amendment was intended to remedy and they argue the 
intention of the amendment from the language of the act: they say 
the idea cannot be entertained for a moment that the 'General 
Assembly acting in convention intended to make an indictment or 
presentment necessary to a trial before justices of the peace and 
intimate that such a construction would be absurd. The question 
is not, what the General Assembly might have intended to do or 
say; but what have they said, what have they done? The argu-
ment of inconvenience may supply a meaning to doubtful or 
nmbignous language, to give effect to, and not to nullify a law, and 
for this purpose is admissible. But when the statute is clear and 
unambiguous, it cannot supply words not used, or an intention not 
expressed. This would he not to construe a law but to enact it. 
If the argument of inconvenience were legitimate I think it could 
be demonstrated that the whole policy of the act in question is 
opposed to the wholesome administration of the criminal law and 
the best interests of the people. 

Mr. Justice SCOTT delivered the opinion of the Court. 
This ease was argued at the January term, A. D. 1849, by Mr. 

Attorney General Watkins, who in behalf of the State insisted
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that the act of the legislature, approved the 16th December, 1846, 
(Dig. p. 673 to 677, sec. 3 to 28 inclusive), conferring jurisdiction 
of assaults, affrays and assaults and batteries, upon justices of 
the peace, was unconstitutional and void, and urged a review of 
the opinion of this court as to that question in the ease of The 
State vs. Cox, 3 Eng. 436. 

No task can be imposed upon us at any time of more delicacy 
and pain than that of investigating the constitutionality of a 
solemn act of a co-ordinate department of the government; and 
this before us is rendered even more than ordinarily so by the 
circumstance that the question that we . have now to pass upon 
has already been adjudicated by this court. But it is again 
distinctly presented to us and urged with great earnestness and 
there is no alternative, at least for a majority of us, who have 
been sent to preside since that decision was made, and have never 
found reasons to be satisfied with the decision. But however un-
pleasant may be this public duty in general, there can be no doubt 
but that upon its faithful discharge on all proper occasions, de-
pend, to a great extent, the integrity and duration of the govern-
ment in its purity under our American system of cheeks and 
balances. 

We 'cannot then shrink from the duty, when a legal doctrine 
must be sanctioned or repudiated, the direct tendency of which 
is to destroy one of "the great landmarks of the constitution" 
which the people in convention have declared "shall remain 
forever inviolate," although in its present application it may not 
be likely to be either "revolutionary in its tendency or to inflict 
a serious wound upon the liberty or safety of the citizen." Be-
cause whether the consequences be greater or less, when one of 
these great principles is assailed our dnty is the same. And this 
must needs be so to achieve the great purposes in this connec-
tion designed to be accomplished by the framers of our govern-
ment through the instrumentality of the judicial department. 
Because in the history of governments usurpation has been al-
most uniformly mincing at first only to grow bolder and bolder 
as it has step by step made advancement to matters of greater
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magnitude; and when unopposed in its incipient progress has with 
a like uniformity paralyzed counteracting forces in an inverse 
ratio. 

But although this is our stern duty we are not upon slight im-
plication or vague conjecture that the legislature has transcended 
its power, even as to one of these great land marks of the con-
stitution, to pronounce its acts void. On the contrary, every 
rational doubt must be solved in favor of that co-ordinate branch 
of the government whose act has been done under the like solemn 
sanction that our duty is to be performed; and therefore the 
opposition between the constitution and such act must be such 
that the court feels a clear and strong conviction of their incom-
patibility with each other. (Fletcher vs. Peck, 6 Cranch 87. Ex 

parte Colburn, 1 Cowen 564.) By this rule we must test the act 
in question; and its fate, although it is sustained by the previous 
opinion of this court, must depend upon its conformity or non-

conformity to the paramount provisions of the constitution. 
It is urged upon the part of the State, and we think with great 

show of reason, that the act in question is in direct and irrecon-
cilable conflict with the 14th section of the Bill of Rights, which 
declares, "That no man shall be put to answer any criminal 
charge but by presentment, indictment or impeachment." And 
to obviate this objection it has been attempted to be shown, in 
the opinion of this court in the case of The State vs. Cox, that 
this provision of the Bill of Rights has been pro tanto repealed 
by the amendment to the constitution ratified by the legislature 
in November, 1846, which provides, "That the General Assembly 
shall have power to confer such jurisdiction as it may from time 
to time deem proper on justices of the peace in all matters of 
contract, covenant, and in actions for the recovery of fines and 
forfeitures when the amount claimed does not exceed one hundred 
dollars and in actions and prosecutions for assault and batteries 
and other penal offences less than felony, which may be punishable 
by fine only." 

It is in effect conceded in that opinion that, if this section of
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the Bill of Rights be not thus partially repealed, the act in ques-
tion is clearly unconstitutional and void. Then this question of 
repeal was and is the great point of inquiry and all other points 
are but in ehicidation of this question of repeal. And in the 
examination of this controling question the State submitted that 
a repeal, eitlwr partial or entire of any of the provisions of the 
Bill of Rights, was beyond the powers of the General Assembly, 
even when in the exercise of their delegated authority to amend 
the constitution. This objection the court attempted to meet by 
the position that, when the General Assembly proceeds to amend 
the constitution in the mode provided in that instrument, that 
body acts in the capacity of a convention as contra-distinguished 
from ordinary legislative action, and as such possesses all the 
soverign powers of the people, except such of these as have been. 
delegated to the Federal (iovernment; and being thus clothed 
with all the sovereign powers of the people not delegated to the 
Federal Government they have necessarily the power to repeal. 
the whole or any part of the Bill of Rights. And this they 
endeavor to maintain by assuming that the declaration of the Bill of 
Rights, that every thing contained therein "is excepted out of the 
general powers of the government and shall forever remain in-
violate" extends as a prohibition upon the legislature no further 
than while in the exercise of their ordinary functions; and that 
therefore when in the exercise of their extraordinary powers no pro-
hibition upon or qualification of these powers, springing out of the 
Bill of Rights, rests upon the legislature; and consequently, when 
acting in the latter capacity, they are clothed with all the sovereign 
powers of the people not delegated to the Federal Government. 

The court seems to base this assumption upon a construction 
of the expression "general powers," that limits it to the ordinary 
legislative functions of the government founding this upon a 
distinction between general and specific powers vested in the 
General Assembly; and then to attempt to fortify it by the 
circumstance that among other things the Bill of Rights declares 
that "all laws contrary thereto" shall be void. This will seem
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to be a very uusatisfactory manner of sustaining such an as-
sumption, when it is considered that the expressly declared ob-
ject of the Bill of Rights (sec. 24) is not only " to guard against 
any encroachment on the rights therein retained," but also and 
equally to guard against "any transgression of any of the higher 
powers delegated," and that with an evident view only to ac-
complish effectually both of these objects, it is also expressly de-
clared not only that every thing in the Bill of Rights contained 
shall be "excepted out of the general powers of government" 
but also that they "shall forever remain inviolate." And then, 
that these two objects may be still further and more completely 
effectuated, it is also expressly declared not only that all laws 
contrary to the Bill of Rights shall be void, but also that all laws 
contrary to the other provisions of the constitution shall be like-
wise void. 

And that this is a correct exposition of the 24th section of the 
Bill of Rights cannot be doubted, when that section is analysed 
in connection with the whole bill and especially with the open-
ing provision, • whereby it emphatically appears that the great 
object in view was that "the great and essential principles of 
liberty and free government may be recognized and unalterably 
established." Consequently in this view of the subject this want 
of satisfactory reasoning upon the part of the court arises from 
the fact that the base upon which they rest the assumption that 
the Bill of Rights operates as a limitation upon the power of 
the General Assembly only while in the exercise of their ordi-
nary legislative functions is greatly too narrow to authorize 
their conclusion. Because any legitimate conclusion that can 
be drawn either from the premises that they assume as to the 
"general powers . of government" or from those that "all laws 
contrary to the Bill of rights shall be void" fall very far short of 
excluding the idea that the Bill of Rights operates as a limitation 
upon the powers of the General Assembly, when in the exercise 
of the extraordinary powers. It being obvious, as we have al-
ready shown that the declaration that the matters contained in 
the Bill of Rights shall be "excepted out of the general powers
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of government," and the declaration that "they shall forever re-
main inviolate," and that all laws passed which may be "con-
trary" to the Bill of Rights or "contrary to the other provisions" 
of the constitution shall be equally "void," are but successive 
and cumulative guarantees or "guards against encroachments 
on the rights (therein) retained" as well as like cumulative guar-
antees or "guards against any transgression of any of the higher 
powers (therein) delegated." The great object designed to be 
accomplished having been as well guards . against encroachments 
upon rights retained as against the transgression of .the higher 
powers delegated, and these other provisions were but the means. 
provided for their accomplishment. Hence the correct definition 
of a Bill of Rights would seem to be an instrument which fixes 
limitations as well upon the • powers of the civil magistrate as 
upon the legislative department of the government, while at the 
same time it secures the civil and political rights and liberty of the 
citizen. And this is in accordance with the view of such . instru-
ments taken by Mr. Smith in his recent publication upon Statutory 
and Constitutional construction, page 107, sec. 78. 

Although then it may be admitted, as is beyond all doubt, that 
the Bill of Rights operates with a contrary influence upon ordi-
nary legislative functions, and also operates to make void an 
act of the legislature in opposition to any of its provisions or 
declarations, this cannot possibly prove that it does not also 
operate with a like controling influence upon the acts of the 
General Assembly when in the exercise of the powers delegated 
to them to amend the constitution although these may be de-
nominated "specific" powers. Because for this to be proven it 
is not sufficient for these powers simply to be denominated "spe-
cific ;" but it will become indispensible to show that they, whether 
denominated specific or otherwise, are in fact not among the 
"higher powers delegated," to guard against the transgression 
of which the successive and cumulative provisions already men-
tioned were adopted. 

And no one will pretend that these powers of amendment are 
not some of the "higher powers delegated;" nor will any one
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contend that they are not legislative powers, unless they could 
suppose that constitutional law was no law at alb or else be-
cause it required about two years to enact constitutional law while 
any ordinary statute may be enacted within a few days. The 
result then is that the court, in their opinion, totiilly failed in 
exhibiting any reason at all, that even tended to show that the 
Bill of Rights did not operate with a like controling influence 
upon the ordinary functions of the legislature; and consequently 
their position as to this point is a clear baseless assertion. 

Now we . assert the contrary and for the proof of the correct-
ness of our position cite the exposition of the 24th section of the 
Bill of Rights, which we have already given, whereby it appears 
expressly that one of the two great ends designed to be achieved 
by this entire instrument was not to guard against the trans-
gression of some only of the higher powers delegated (as the 
"general powers of government" as defined in the opinion of 
the court that we have been examining) but emphatically to guard 
against "any transgression of any of the higher powers delegated," 
which necessarily includes all the powers delegated, whether they 
be denominated "general powers" or "specific powers," and 
inevitably therefore if these powers of amendment be a portion 
of the "higher powers delegated," which no one will attempt to 
gainsay, they must necessarily be as much within the controling 
influence of the provisions of the Bill of Rights as any others of 
these delegated powem 

And this is our deliberate opinion, and consequently the posi-
tion submitted as a correct one by Mr. Attorney General Wat-
kins, that a repeal either partial or entire of any of the provis-
ions of the Bill of Rights is beyond the powers of the General 
Assembly, even when in the exercise of their delegated authority 
to amend the constitution, is a correct position and clearly 
maintainable as such both by the letter and the spirit of the Bill 
of Rights. And we think this position is fortified very strongly 
b y some general considerations touching our constitution and
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form of government at which we will proceed very briefly to 
°lance. 

The term "Bill of Rights" is derived primarily from the 9 $t. 

cf: Mary, ch. 2, and it was so called because that statute de-
clared the true rights of the British subject. (Boa. Law Dic. p. 

211.) The object of that statute as well as of other British sta-
tutes of a like kind subsequently passed from time to time, and 
also of the charters of the same caste obtained from the king was 
avowedly that, at the same time that they should operate as a 
limitation upon the powers of the crown, they should effectually 
secure from encroachment from any quarter the ascertained and 
declared rights of the subject. Thus these give the original of 
the true idea of the legitimate office of a Bill of Rights. And 
when it may be remembered that the political aphorisms, gen-
eral principles and fundamental ideas of free governments, which 
enter into and form the subject matter of a Bill of Rights such 
as ours, are all of a character to be appropriately held sacred 
by the people, both from their venerable antiquity and from their 
having been obtained by our British ancestors as the fruits of 
perpetual struggle for freedom between the people and the crown: 
and that when thus obtained they have been preserved in the 
manner indicated to effect the two great objects specified, it would 
not seem at all remarkable that the people in our day should 
place all these great essential elements of free government beyond 
the possibility of invasion by any earthly power and retain them-
selves the exclusive right either to modify or to disregard them 
entirely as no longer of inestimable value. 

And indeed it would seem somewhat remarkable that after 
the people in convention should have gravely and deliberately 
made a solemn declaration of these great and essential princi-
ples of liberty and free government, whose aggregation had been 
the slow work of centuries, and had made this decla .ration in 
order, as it is said in the opening sentence of the instrument, 
that they "may be recognized and unalterably established ;" and 
in accordance with this design had in the conclusion of the de-
-claration made effective provision both against any encroach-
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ment upon the rights of the citizen therein defined and also against 
any transgression of any of the higher powers delegated for the 
purpose of setting on foot, carrying on and perfecting a govern-
ment; that they should have afterwards, by other provisions in 
the same constitution, clothed a perpetual body of representatives 
with the unqualified power to overturn at will every vestige of 
all those sacred and inestimable rights and safeguards of liberty. 
Because to do this would be to give a clear authority, by the 
written constitution of a government essentially free, to their 
representatives to erect upon the ruin of these rights and safe-
guards an absolute and despotic government, if their will to do so 
were sufficiently depraved. 

And this is the inevitable practicable result when the principle 
is carried out its full extent, that the Bill of Rights exerts no 
qualifying or controling influence upon the General Assembly 
when in the exercise of their delegated powers to amend the 
constitution. And direct facilities are afforded for such ultra 
exercise of these high powers, if they are thus unqualified, by 
the express provision in the constitution, that although in gen-
eral the two houses shall publish a journal of their proceedings, 
nevertheless that such parts of these journals as "may in their 
opinion require secrecy" may be kept secret from the people. 

No such result, however, can possibly transpire in the oppo-
site view of this question, because when in the exercie of these 
high powers the General Assembly are perpetually limited to 
such provisions as may be in consonance with the declared es-
sential principles of free government. And when a government 
is to be constructed Upon any other principle, or when any of 
these principles are to be repudiated or modified, the people 
alone have the "unqualified right" to act in the premises. (Sec. 
2 of Bill of Rights.) And this unqualified right they can consti-
tutionally exercise by means of the legislative action of the 
General Assembly in providing by law for the call of a conven-
tion of the whole people to re-construct or reform tbe govern-
ment either partially or entirely. And such convention, when 
assembled and invested with the entire sovereign power of the
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whole people (with the exception of such of these powers as 
have been delegated to the Federal Government) may rightfully 
strike out or modify any principle declare& in the Bill of Rights 
if not forbidden to do so by the Federal cthastitution. 

And even if such a convention were assembled for a partial 
reform only of the government, as for a reform of the judicial 
department for instance, and it should transcend its authority as 
by adopting reforms in the executive department also, such ex-
cessive amendment would be valid when subsequently ratified 
by a direct vote of the people themselves, upon the principle 
that the subsequent ratification of a previously unauthorized act 
is fully equivalent to a previous delegation of authority to do 
that particular act. But this principle can have no legitimate 
place when the ratification of an amendment is not by the peo-
ple but by the General Assembly; because in such case the ratifica-
tion would be by the agents who had no greater authority to 
ratify an unauthorized act than was possessed by the first body 
of agents to propose the particular unauthorized act. 

Having then expressed our opinion that any repeal, either 
partial or entire of any of the provisions of the Bill of Rights, is 
beyond any of the powers of the General Assembly, and allnded 
to the general consideration by which this opinion is fortified, 
we might at once hasten to a conclusion upon the main question 
before us; but as we differ radically with the court in its .opinion 
as expressed in The State vs. Cox, on the question of the con-
structive repeal as there held, we will briefly allude to that ques-
tion before concluding this opinion. 

It is distinctly there admitted that there are no expressed in-
dications of any intention to repeal the 14th section of the Bill 
of Rights, and that, if there has been in fact any repeal of it, 
such is purely and entirely the result of implication. The court 
remarking on this point that, "It does not do so by express words 
and if at all, it is by implication, resulting from incompatibility 
between that section and the amendment. To determine this 
question the usual and ordinary rules of construction are appli-
cable." The court then go into a very graphic description of
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what they suppose was the mischief that moved the legislature 
to propose and adopt the amendment to the constitution, deline-
ate strikingly the outreness of gravely empanneling a grand jury 
with the incidents of bills of indictment and prosecuting attor-
neys before a simple justice's court, and conclude by showing 
how convenient and appropriate it would be if the Bill of Rights 
could be so modified as to allow justices to take cognizance of 
the cases authorized to be transferred from the circuit court to 
their jurisdiction without all the cumbersome machinery connected 
with the functions of a grand jury. And then from this founda-
tion they draw the implication that the amendment is incompati-
ble, pro tanto at least, with the 14th section of the Bill of Rights, 
and upon tins implied incompatibility they imply a pro tanto 
repeal of that section. Thus resting a presumptive repeal upon a 
presumptive incompatibility without even attempting to show any 
semblance of the invincibility of the presumptive incompatibility. 

The only effort made to sustain this supposed repeal pro tanto 
thus arrived at by the mounting of one implication upon another, 
is by the invocation of a rule that the court presents in these 
words, "Such construction should be put upon the amendment 
as will give it effect and not defeat the obvious intention of the 
framers of that provision." 

Now, in the first place, before tins or . any other rule of con-
struction could have any place for operation it was indispensable 
to have shown that there was a necessity for construction, be-
cause of that other rule "That in the absence of ambiguity DO 

exposition shall be made which is opposed to the express words 
of the instrument, or in other words, it is not allowable to inter-
pret what has no need of interpretation. (Smith on 8t. & Coast. 
Con. p. 651, sec. 505.) No such necessity was shown otherwise 
than by the presentation of considerations to prove that it might 
be more inconvenient for the justice to take cognizance of the 
cases authorized to be transferred to his jurisdiction coupled 
with the action of a grand jury than without the intervention of 
the action of such a body. No ambiguity whatever in any of
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the terms used in the amendment of the constitution is pretended. 
No complaint is made against its perspicuity of expression, but 
the complaint is that it did not go farther and express in like 
perspicuous language that which in the opinion of the court would 
have made more convenient regulations for the trial and determina-
tion of the causes provided to be transferred from . the jurisdiction 
of one tribimal to another. 

And thus being so mere cumbersomeness and inconvenience lay 
no vestige of foundation for the legitimate application of the 
rule invoked, unless that rule were broad enough to authorize the 
court to make a new law to cover the case; because in cases of 
mere inconvenience, "if the intention of the legislature is ex-
pressed in terms which are sufficiently intelligible to leave no 
doubt on the mind, where the words are taken in their ordinary 
sense, it has been held that it would be going too far to hold. 
that a constrained or enlarged interpretation should be put upon 
the statute to avoid any inconvenience. The reason for this is 
that it is but reasonable to presume that the legislature contem-
plated such inconvenience as being probably overbalanced by the 
particular advantage the act was calculated to produce." Smith 
on St. Co. Cons. 693, sec. 548. 

And the supreme court of the United States have held that 
where a law is plain and unambiguous, whether it be expressed 
in general or limited terms, the legislature must be intended to 
mean what it has plainly expressed and consequently no room 
is left for construction. (7 Crunch H. 52.) And Mr. Dwarris 
lays down the rule that, "Where the object of the legislature is 
plain and unequivocal courts ought to adopt such a construction 
as will best effectuate the intention of the lawgiver. But they 
must not, in order to give effect to what they suppose to be the 
intention of the legislature put upon the provisions of the stat-
ute a construction not supported by the words, though the con-
sequence should be to defeat the object of the act. The fittest 
course, in all cases where the intention of the legislature is 
brought in question, is to adhere to the words of the statute, 
construing them according to their nature and import in the or-
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der in which they stand in the act of parliament. 

They (the judges) are not to presume the intentions of the 

legislature, but to collect them from the words of the act of par-

liament and they have nothing to do with the policy of the law. 

This is the true sense in which it is so often impressively re-

peated that judges are not to be encouraged to direct their con-

duct by the crooked cord of discretion but by the golden metwand 
of the law." lb. p. 590 sec. 545. 

Having then examined the g'round upon which the "repeal by 

implication" seems to have been rested by the court, we will 

proceed to cite one or two rules of construction which we think 

applicable to the point and by which we propose to test !,,his 

question; fully concurring, as we do, that this question is to be 

determined by "the usual and ordinary rules of construction." 

The first rule we shall cite is the general one, "That it is 

deemed against the policy of the law to favor repeals by impli-

cation." (Smith Com. St. & Con. Coast. p. 879, sec. 758) ; or as 

it is generally more briefly expressed, "Repeals by implication 

are not favored." (1 Tuck. Lee. p. 17. 1 Wash. R. 299.) And 

this is in exact accordance with another rule, that, "If two laws 

only so far disagree or differ as that they may by any other 

construction both stand, they will both be upheld, for whenever 

this can be done, the rule that subsequent laws abrogate prior 

ones does not apply, and the last law will not operate as a re-

peal of the former." Smith Co. St. & Con. Coast. p. 879, sec. 957. 

So, the spirit of the following rule of exception to a very gen-

eral rule has direct application in forbidding a repeal by impli-

cation. That is to say, that, although it is a general rule that 

a remedial statute must be construed liberally so as most effec-

tually to meet the general end in view and suppress the mischief, 

yet this rule in general is applicable to the remedy merely, and 

in some cases has no application at all to the proceedings in 

the attainment of the remedy; as in eases where such proceed-

ings are summary and in derogation of the common law or of 

common right; and in all such cases, the rule of strict construc-

tion applies to all such proceedings, although instituted under a
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remedial statute which, as a remedy, is to be liberally construed, 
as that it shall be made to apply as a remedy to all cases within 
the mischief. Smith vs. Moffit, Barbour Su. Ct. Rep. 65, and the 
cases there cited. 

Now, in the first place, it clearly results from these rules that, 
to authorize the holding of a repeal by implication, the incom-
patibility between the two laws must not consist in mere incon-
venience, but it must amount to a repugnance that is invincible; 
so that both cannot stand without glaring injustice or the gross-
est absurdity. And so far from these rules authorizing the courts 
to depart from the letter of the law in order to enable them to 
divine a repeal by implication from something de hors the law, 
which is merely inconvenient, they authorize such departure for 
the very, opposite purpose; that is to say, for the purpose of pre-
venting a constructive repeal. And for this latter purpose they 
not only authorize but compel such departure, if by this means 
a construction can be attained which can reasonably uphold both 
laws : and all this for the reason that the law has no favor for 
constructive repeals. And this is in accordance with the every 
day practice of the courts ; and this principle is illustrated by the 
case where a previous law had provided for the free passage of 
fish up and down a stream, and a subsequent statute had authori-
zed the building of a mill darn across this stream : and it was 
held that the subsequent did not repeal the previous law, and 
consequently that the owner of the dam must keep a passage 
open in his dam during a portion of the year, so that fish might 
go through during their running season. Vinton vs. Welch, 9 
Pick. R. 87. 

Now it cannot be successfully maintained that to require the 
action of a grand jury upon that class of cases construed to be 
transferred to the justices' jurisdiction, can amount to any thing 
more than inconvenience. And that, on the contrary, that such 
action would actually in such cases amount to an invincible 
obstacle to the exercise of jurisdiction. Because every one must 
admit that it is practicable to provide by law for the legitimate 
action of a grand jury on all these cases although transferred to 

Vol. XI-32
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the jurisdiction of a justice of the peaee. And this being so it 
follows that there is no vestige of ground for the legal position 
that the adoption of the amendment to the constitution in question 
repealed the 14th section of the Bill of Rights by implication. 

But even if inconvenience and cumbersomeness were sufficient 
grounds to base a constructive repeal upon in a case like this 
where the subsequent law was a purely remedial one and should 
therefore be so construed as to advance the remedy and suppress 
the mischief, it is by no means clear that it could work a repeal 
by implication in such a case as this. Because the spirit of the 
exception to the rule, as we have shown that exception to exist, 
would seem absolutely to forbid it; inasmuch as the effect of 
holding a constructive repeal would be to develope a mode of 
proceeding that would be contrary to common right and would 
be summary in its nature. For surely the same reason that would 
dictate a strict construction of summary proceedings although 
instituted under a remedial statute, would forbid their develop-
ment by mere construction and implication. And because the 
same rule that refuses to presume in favor of the existence of 
summary proceeding derogating from common right and from 
the common law, beyond the express letter of the law, although 
these be connected with a remedial statute, would seem equally 
to presume against their existence at all unless such existence 
was based upon express law. And thus a presumptive repeal 
would be repelled by a presumption in favor of common right. 

So that, in whatever light we view this question of repeal it 
seems perfectly clear, not only that the legislature had no power 
to repeal the section of the Bill of Rights . in question, but also 
that, even if that power was conceded to them that they did not 
do so by the adoption of the amendment in question, either in 
express terms or by legal implication. None of the legal rules 
sustaining such rules by implication under the circumstances of 
this case, and all of them, that have any application, being em-
phatically and strongly against such a result. 

\N hat then is the effect of the adoption of the amendment in
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question ? This question is of easy solution. The amendment 
having been adopted in the mode provided by the constitution 
has become incorporated in that instrument as one of its pro-
visions. And having no necessary or even apparent conflict with 
a single provision of the entire instrument it is to be construed 
precisely as if it had been inserted in tbe constitution by the 
convention. 'rhe whole must be regarded, including the Bill of 
Rights, in order to fix its meaning, and when this is done, it is 
perfectly clear that it is but a provision of constitutional law 
authorizing the legislature to confer jurisdiction upon justices of 
the peace in certain cases. The jurisdiction of which cases had 
been by tile constitution, as originally adopted, invested in the 
circuit court until otherwise provided by law. The amendment 
does not of itself confer this jurisdiction upon justi7ces of the 
peace or attempt to confer it. It but authorizes the legislature 
to do so. And consequently until this may be done by law the 
jurisdiction in these cases will remain in the circuit court. 

In principle this amendment is identical with that provision 
of the constitution . which authorizes the General Assembly to 
"vest such jurisdiction as may be deemed necessary in corpora-
tion courts." In both cases, when the jurisdiction conferred is 
criminal jurisdiction the 14th section of the Bill of Rights points 
out what provisions of law shall be made by the legislature for 
the constitutional exercise of the jurisdiction conferred. 

In these and many other cases the Bill of Rights, as we have 
shown in a former part of this opinion, is a limitation upon the 
legislative powers- delegated by the people to the General Assem-
bly. So, other independent provisions of the constitution are 
limitations upon legislative authority, so long as they remain a 
part of the constitution : such as the provision in reference to 
the salary of a judge and those which provide for his removal 
from office. These are limitations upon the authority of the 
legislature to compel him to interchange circuits. This latter 
power is conferred upon the legislature by the second amend-
ment to the constitution, yet this is not an unqualified power : 
and when provisions of law are made for its exercise, such must •
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not be inconsistent with the provisions to which we have allu-
ded, because these are also a part of the constitution and they 
must be all construed together. And this view as to limitation 
upon legislative power is expressly sustained by the opinion of 
the court in the case of Slattery, Ex parte (3 Ark, at p. 485.) And 

also by the case of Rector vs. The State, (1 Eng. 187) where the 
court say, "We have no doubt of the power of the legislature to 
confer jurisdiction upon corporation courts over criminal cases 
less than felony at the common law, yet in order to exercise that 
power it is necessary that it should be done by an act in strict 
conformity to the constitution. The act of 1840 conferring ju-
risdiction upon the city court of Little Rock in assaults and bat-
teries, so far from conforming to that instrument is clearly re-
pugnant tO it. The one expressly requires either a presentment 
or indictment and the other as expressly dispenses with the ne-
cessity of both. It is therefore manifest that the act, so far as it 
attempts to confer jurisdiction upon the city court of Little Rock 
in cases of assault and battery, is a direct and palpable viola-
tion of the constitution and therefore absolutely void." 

There are but two remaining points; and one is that the terms, 
"presentment" and "indictment" in the sense of the Bill of Rights, 
necessarily presuppose and include the action of a grand jury in 
the common law sense of these terms; and the other is that as-
saults, affrays and assault and battery are "criminal charges" 
in the same sense. As to these questions there is no contrariety 
of opinion or of authority, the same having been held in the affir-
mative in the cases cited and also in the case of The State vs. 

Cox, and these are sustained by all the authorities as to these 
two points. (Com. vs. Miller, 5 Dana 321. Ely vs. Tho»tpson, 

3 Marsh. Rep. at p. 74.) In general all cases are criminal, which 
are not civil cases. There may be however more properly three 
classifications of cases, to-wit : criminal, penal and civil. Morton 

vs. Commonwealth, 3 J. J. Marsh. at p. 142. 
After then this full examination of all the points of the ques-

tion as to the conflict between the act of the legislature in ques-
tion and the 14th article of the Bill of Rights, as submitted by
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Mr. Attorney General Watkins, we have but to annt -ice our 
Opinion that this conflict is direct and irreconcilable a. • that 
after a laborious and close investigation of every view , c the 
main question that has been advanced in any quarter within our 
knowledge, we have not been able to find any ground of rea, 
to base a doubt upon however slight, of the correctness of tit.. 
opinion. 

The remaining question is whether any part of the act of the 
legislature in question can stand or whether the entire act must 
fall. 

It is manifest from the whole act taken together that it was 
not the intention of the legislature either to strike out all the 
offences specified in the act from the calendar of crime or to ab-
rogate all modes of punishing such offences. And that that in-
tention was but to transfer the jurisdiction of such cases from 
the circuit court to the court of a justice of the peace, change 
the mode of proceding and to alter to some extent the character 
of the punishment. This intention we neither suppose or pre-
sume, but we collect it from the words of the act itself in its 
various provisions. But it may be urged that, although the en-
tire act might be disregarded, except a portion of the first section 
which in effect is a repealing clause that ought to stand, because 
the legislature had the clear right to repeal all laws for the pun-
ishment of these offences, and that the language employed in a 
part of that section is plain, perspicuous and unambiguous, and 
must therefore have effect although the mischief may result of 
all these offences going unpunished. And this because of the 
rule that we have already cited, that there being no ambiguity 
of expression we cannot go beyond the letter into matter of in-
convenience or of public policy and must therefore, so far as this 
clause is concerned, intend that the legislature meant what they 
have plainly expressed. 

Now the answer to all this is given in the reason of these rules 

legislature contemplated all such inconvenience as being proba- 
ready shown, "That it is but reasonable to presume that the 
that would be thns invoked; and that reason is, as we have al-
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bly overbalanced by the particular advantage the new act was 
calculated to produce." Because in the case presented by the 
objection we are examining as applicable to the case before 
us, all advantages that could have been possibly contemplated by 
the legislature to arise from the new act, as a counterpoise to 
the inconvenience to arise from the repeal of the old law, are 
effectually cut off by the inoperative character of the new act. 
And therefore there is no gromid of reason upon which to base 
the rules invoked, and they can consequently have no application 
to a case where the new act can have no operation at all. If 
however the new act, with which this clause is interlocked, 
could have any operation, although such might be an inconven-
ient one, still the rules would apply, because such a state of 
things would afford ground upon which a presumption might rest 
that the legislature had contemplated all these inconveniences and 
had considered that the advantages of the new act would neverthe-
less counterbalance them. 

These rules then having no effective application in the state 
of the case before us, we are at liberty to search for the true in-
tention of the legislature, and under this condition of things are 
to collect that intention not alone from the words of the act but 
also from the context, the subject matter, the effects and conse-
quences and the spirit and reason of the act, all considered to-
gether : these being all signs, natural and probable, from which 
the true intention is to be collected. And when so collected 
must have effect although against the letter of the law. Within 
this scope then we find the meaning of the legislature plainly 
expressed (when the whole act of which tins repealing clause is 
a part is taken and considered together) to have been to repeal 
the old law only in case the new act could have been effective 
in all its essential provisions: and we find no reason at all to 
suppose that it was their intention to repeal any part of the old 
law otherwise than by the substitution of an effective new law 

in its place. 
We therefore hold that the entire act and every clause of it, 

entitled "An act to define the jurisdiction and regulate the pro-
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ceedings of justices' courts in cases of breach of the peace," ap-
proved the 16th December, 1846, is inoperative and void,- the 
same being in our opinion in direct and irreconcilable conflict 
with the constitution ; and that the entire law then in force ap-
plicable to assaults, assaults and batteries and, to affrays, and 
to the mode of proceeding in the courts for such offences and 

1 those providing for their punishment are still in force as laws 
of the land, in so far as they may not have since been repealed 
or modified by any act of the legislature. And that the act of 
.the legislature entitled "An act to distribute the Digest of the 
State of Arkansas," approved the 2d January, 1849, (although a 
legislative declaration that there were no other statutes of a 
general and permanent character in force at the end of the ses-
sion of the General Assembly of 1846) did not repeal the laws 
we have alluded to touching the offences specified in the • act we 
have just held void. And therefore that the courts of this State 
may look behind that Digest for any such laws as we did for the 
law applicable to the subject of Fees, in the case of Pulaski County 

vs. Downer, 5 Eng. 590. (a.) 
The result of the whole matter is that the opinion of this court 

in The State vs. Cox must be overruled and be no longer re-
garded as law ; and the judgment of the circuit court in the case 
at • bar affirmed, the proceedings and judgment having been ac-
cording to law. 

Note (a.) The only provisions of law applicable to these offences left out of 
the Digest, as having been repealed by the act of 16th December, 1846, are 
as follows: - 

A simple assault, unattended with any apparent design to commit homicide 
or felony, shall, upon conviction of any person thereof, be punished by fine not 
exceeding one hundred dollars. 

Every person guilty of an assault and battery shall, on conviction thereof, 
be fined in any sum not less than ten dollars, nor more than two hundred 
dollars. Re y. Statute page 246, secs. 4 and 6.—ffEPORTER.
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SCOGGIN ET AL. VS. THE STATE. 

SCOTT, J. The question that is decisive of this case was set-
tled in the case of Eason vs. The 8tate. The judgment of the 
circuit court must be reversed and this cause remanded with in-
structions to dismiss the appeal from the justice for want of 
jurisdiction. 

Note.—Kerr vs. The State, and Collins vs. The State, were affirmed, and 
Blakeney vs. State, and Want vs. State reversed under the decision in Eason 
vs. The State.—REPoRTER.


