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BuckMaAN vs. HANEY.

Case for breach of warranty of the soundness of a horse; the proof was that
when defendant swapped the horse to plaintiff, he told him ¢‘that one of the
horse’s eyes were blind, but that the other was as good as any horse’s.”’
HEeLp, that this was sufficient evidence of warranty to sustain a verdict in
favor of the plaintiff.

The word ‘‘warrant’’ is not indispensably necessary to make a contract of
warranty; any language which eclearly shows that the seller affirms the
property to be sound will suffice.
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In sheh action the entire consideration for the sale and warranty must be set
out, and if there be any material variance between the consideration as
averred, and that proven, it will be fatal, as held in Penn vs. Stewart, ante.

Appeal from the Yell Circuit Cowrt.

Action on the case for breach of warranty of the soundness of
a horse, brought by Thomas J. Haney against ‘Noble James Buck-
man, in the Yell circuit court. Plea not guilty, trial and verdict
in favor of plaintiff for $20. Motion for new trial overruled,
and bill of exceptions setting out the evidence, which is statecf in

the opinion of this court.

BarsoN, and TrapNanL & TrapNarL, for appellant.

The evidence clearly shows that the representation of the ap-
pellant did not amount to a warranty, but was the expression
-of* his opinion on a matter upon which the appellee was equally
capable of forming an opinion. (2 Chit. on Con. 136. 5 Blackf.
18. It does not appear that the appellant knew the falsity ol
the representation. 4 Dana 369. 3 Shep. 225.

JorpaN, contra. No particular form of words is necessary to
constitute a warranty. A mere assertion of soundness, as in this
case, is sufficient. (Chit. on Con. 453. 13 Wend. 277. 4 Cow.
440. 2 Cow. 638. 19 John. R. 290.) And the warranty having
been found by the jury, their verdict ought not to be disturbed.
Howard vs. Aikin, 3 McCord 467.

Mr. Justice WaLKER delivered the opinion of the Court.

The action in this case is brought to recover damages for the
breach of warranty of soundness in the sale of a horse. It is
contended that the pi'oof was not sufficient to sustain the aver-
ment of warranty. The allegation was that the defendant war-
yanted the horse sound; the breach is that his eyes were un-
sound, and that he became blind by reason of such unsoundness.
The proof was that defendant, at the time of the swap, told the
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plaintiff that one of the horse’s eyes were blind, but that the other
eye was as good. as any horse’s.

We think this evidence sufficient; it was not the mere expres-
sion of an opinion, but a direct affirmance of a fact. Whether
what was said by the defendant amounted to a warranty was a
question of fact to be decided by the jury. The word ‘‘warrant’’
is not indispensably necessary to make a contract of warranty;
any language, which clearly shows that the seller affirms the
property to be sound, will suffice; (13 Wend. 287,) and such was
held to be the law by this court, at the last January term, in the
case of Penn vs. Stewart. Upon this ground we would not dis-
turb the verdict of the jury: they were competent to decide upon
the weight of evidence, and having done so, we would not, even
if the evidence should to us appear unsatisfactory, feel at liberty
to disturb their verdict.

Upon the other point, however, the proof is wholly deficient,
not dependent upon the mere weight of evidence, for of that we -
have said (nnless in extreme cases) the jury should be the sole
judges; but this is a point of variance. The alleged considera-
tion for the sale and warranty is the delivery of a mare and the
payment of five dollars. The prodf is that the plaintiff swap-
ped a mare for the horse and promised the defendant to pay him
ten dollars difference in the exchange if the mare was not in
foal, and if she was in foal, only five dollars; that the payment
of the money was not, nor was it by the terms of the trade to
have been paid at the time of the swap, but at some after day,
the precise time not stipulated. Precisely a similar question
arose in the case of Penn vs. Stewart above referred to, where it
was held, “That the entire consideration for the promise must
be set out, and if there be any material variance between the
consideration as averred and that proven, it will be fatal.”” This
opinion is fully sustained by the authorities and will be held con-
clusive in this case. 'The proof was clearly insufficient to establish
the contract as set forth in the declaration and for this variance a

new trial should have been granted.
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The judgment of the circuit court must be reversed and the
cause remanded to be proceeded in according to law.

Mr. Justice Scort, not sitting.




