
378
	

IRONS Vs. REYBTJRN.	 [11


IRONS Vs. REYRURN. 

In equity it is 'a maxim that `` he who will have equity must do equity," and 
it is also a maxim in courts of law that where the parties are equally 
culpable the defendant • m ust prevai I. 

These are of general, not of universal application, for there are many 
anomalous cases not impugning the general principle but placed beyond its 
influence by the particular circumstances of the case and to be determined 
accordingly. 

Examples given, and such cases cited. 
Fraud will never be presumed, and when an act does not necessarily import 

fraud, and may as well have Occurred from a good as a bad motive fraud. 
will not be inferred. 

The rule : on this subject in Dardcane vs. Hardwick, (4 Eng. 4850 approved. 
Fraud ought not to be presumed but ought to be proved and expressly found, 

(12 Pet. 196) nor are strong grounds of suspicion sufficient. 
In equity as well as at law fraud and injury must concur to furnish ground 

for judicial action, as a mere fraudulent intent unaccompanied by any 
injurious aet is not the subject of judicial cognizance. 

The legal effect of the subsequent ratification of a previous unauthorized act 
is precisely equivalent to a previous delegation of authority to do the act; 
the ratification relating back to the time of the inception of the transaction. 

-The doctrine on this subject in. •Lgoisi vs. Tams, (6 Kag.) cited and approved. 

Appeal from Pulaski Circuit Court. 

This case was determined before the Hon. WILLIAM H. SUTTON, 

Judge of the Pulaski circuit court sitting in chancery, the 13th 
May, 1848. 

On the 30th Jane, 1843, Jonathan Irons, in an actiOn of as-
sumpsit, recovered a judgment by default on the law side of said 
court against Samuel W. Reyburn for two thousand one hun-
dred and eighty-six dollars and fifty-two cents and costs, which 
was enjoined by Reyburn by bill in chancery. 

The history and facts of the case sufficiently appear in the 
opinion of the court and it is only neeessary in addition to state 
that it appeared from the proof in the case that after Reyburn 
had collected the amount of the certificate alluded to in the opin-
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ion, he retained the sum paid by him, out of his private means, for 
the cattle, and for the expenses of transportation, the net profits 
being subject to an equal division according to the terms of the 
partnership and then paid for and on account . of Irons more . than 
the moiety of Irons of- the net profits of the adventure. 

The certificate which was the foundation of the whole contro-
versy was in the hand writing of Harrison and was as, follows, 
viz : 

"Received May 1, 1837, of Messrs. Reyburn and Irons two 
hundred and sixty-six head of cattle this day estimated at an ave-
rage of 300 pounds each, for the one half of which we are due said 
Irons four cents per pound or fifteen hundred and ninety-six 
dollars, the remaining one-half belonging to ourselves and purchased 
by said Reyburn as our , agent. 

GLASGOW, HARRISON & CO." 

At the hearing a final decree was rendered perpetuating the 
injunction, and adjudging costs against Irons from which decree. 
he appealed to this court. 

BINGO & TRAPNALL, for the appellant, contended that as Rey-
burn was the agent of glasgow, Harrison & Co., for the purchase 
of cattle, at the time that he entered into partnership with Irons 
to purchase cattle to sell to his principals .; and as he, as agent, 
did purchase jointly with Irons and sell to Glasgow, Harrison 
& Co., and by the sale as partner with Irons, derive a profit from 
his principals such acts wei-e a fraud upon them; and having suf-
fered judgment by default in a court of law, equity will not re 
lieve him and thereby enable him to derive profit by a fraud 
upon his principals. A court of chancery will never assist a 
wrong-doer in effectuating, his wrongful and illegal purpose, (1 
Story Eq. 77); nor permit agents to become secret vendors or 
purchasers of property which they are authorized to buy and sell 
for their principals, and this, whether the principal is injured or 
the agent benefitted or not, (1 Story Eq. 319, 470, 204, 205. Park-
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ist vs. Alexander &c., 1 J. C. R. 394. Parker vs. Marine Ins. Co. 2 
Mason 369. Story on Agency, 181, 201, 203, 246 &c. Paley on 
Agency, 33, 37. Lowther vs. Lowther, 13 Yes. 103. Reed vs. War-
ner, 5 Paige 650, 282. 6 id. 355. Nellis vs. Clark, 20 Wend. 26. 
4 Bro. 435): nor grant relief to an agent where his conduct was 
a fraud upon his principal. (Thompson vs. Thompson, 7 Ves. 471. 
Pales &.Atheam vs. Maberry, 2 Gall. 562. Delilly'S hrs. vs. Murphy, 
3 Marsh. 474. McCluer vs. Purcelle. id . 64. Jbsephs vs. Pebrer, 
3 Barn. & Cress. 639. Doug. Rep. 697. 2 Gall. 562.) A court 
of chancery will not aid him in any way but leave the parties to 
remain as they stood at law. Martin vs. Royster, 3 Eng. 82. 

S. H. HEMPSTEAD, contra, argued that the doctrine prohibiting 
an agent from acting in relation to the subject matter of the 
ageney for his own benefit contended for by the opposite counsel 
was not applicable as it appeared that the partnership between 
Reyburn and Irons received the sanction of Gov. Conway, oue of 
the firm of Glasgow, Harrison and Company, and this was binding 
on all. Collier on Part. 231, 233, 237. Sandlands vs. Marsh, 2 
Barn. & Aid. 679. 8 Vesey 540. 1 East 48. Brown vs. Lawrence, 
5 Conn. 397. 

But aside from this consideration, it was in no point of view 
a fraud on the firm last named. The precise naiure and scope 
of the agency of Reyburn does not appear, further than to pur-
chase and deliver cattle for them: in the Indian country to enable 
them to comply with their contract ; and then the principals esti-
mated the quantity and fixed the price uninfluenced by the agent, 
or any one else, and surely it was unimportant to the principals 
from whom cattle were received, for they only paid a certain 
price, and fixed it themselves at the place of delivery. In this 
instance the sale was made directly to the principals, and they 
estimated the quantity and agreed on the price and neither Rey-
burn nor Irons had any thing to do with it. No deceit or con-
cealment was resorted to ; Glasgow, Harrison and Company 
were benefitted, not injured ; no advantage was taken of them,
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and bow they were .defrauded is not easy to imagine; especially 
as fraud is never to be presumed (4 Eng. 485. 8 Peters 253. 4 
Peters 296, 12 Peters 196) and they the only persons who could 
object, have not complained from that day to the present. (Park-

ist vs. Alexander, 1 J. C. B. 397.) ThiS was not an agency which 
afforded the agent any facilities to acquire exclusive advantages 
or information not accessilile to the principals, nor did 1 it involve 
confidential relations nor hold out inducements to become unfaith-
ful in the business of his principals; and Reyburn was rather an 
employee than an agent, in the full sense of that term, and this 
case is .3'1(4 generis and must be determined on its own peculiar 
merits. (Hill on Trustees • 537. 11 Yesey 226.) But conceding 
the agency the doctrine is well settled in analagous cases that it is 
only the beneficiary that can complain ; and here the principals 
can only do it. (Massey vs. Davies, 2 Yes. J. 321. Davone vs. 

Fanning, 2 J. C. B. 252.) A purchase by an attorney from his 
client, or a trustee from his beneficiary, is only voidable at the 
election of the client in the one case and the beneficiary in the 
other, but as to the rest of the world is valid and consequently 
'all remedies would attach, instead of being denied to such a 
purchaser. And sales to an agent are not void, but only sub-
ject to be avoided by the principal, and if he does not complain 
no one else can. (1 Gaines Cas. Er. 20. 5 Joints. 48. 14 Johns. 

415. '2 Cowen 238. 1 Hill 530. 9 Yesey 247, 248. 2 Brown Cit. 

B. 420. 18 Vesey 313.) It is the principal only that can disaffirm. 
(Story ou Agency, sec. 214.) And if the profits in tlns case belong 
to the principal as it is said they do, surely Reyburn must have 
this remedy in order to enable him to answer to the proper i-rsons. 

Mr. Justice SCOTT delivered the opinion of the court. 
In this case hut a single question is presented, and that is, 

whether or not the complainant below was entitled to be heard 
at all in a court of equity. Beyond this his case is clear enough. 
It is insisted that he had committed iniquity and therefore that
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the door of the court ought to have been closed against him and 
the Chancellor's ears deaf to his complaint, 

The'rule, the application of which by the appellant is thus in-
voked, is but the converse of that other maxim : "he who will 
have equity done to him must 'do equity," and this has its founda-
tion laid in the first principles of natural justice, being the cardinal 
point of duty to our neighbor recognized as such by the high 
authority of Revelation. 

Nor is the rule that turns the unjust suitor from a court of 
equity unknown to the courts of law, as it is a maxim there that, 
where the parties are equally culpable or criminal, the defendant 
must prevail. And therefore, as in equity, the iniquitous plain-
tiff cannot have the aid of the court, both the la w and the equity 
maxims are brought to the same point. 

But although this doctrine is of general, it is by no means of 
universal application. For, besides the admitted and well estab-
lished exception of that class of cases where the agreement or 

• other transactions are repudiated on account of their being 
against public policy, (where the relief is said to be . given, not 
to the particeps criminis, but to tbe public through him, because 
of the duty of the court to uphold and maintain the laws and 
prevent their infraction. 1 Story Eq. sec. 289. Tucker, 2 Lee. 
393. 1 Rand. 76,) there are many anomalous cases, not im-
pugning the general principle, but supposed to be placed beyond 
its influence by the particular - circumstances of the case; as 
where the party has been seduced from the path of rectitude by 
the allurements of strong circumstances and by these means been 
made in some sense the slave of another's will; *the law, in com-
passion of the infirmities of his nature, has supposed that he did 
not enjoy that freedom of will without which he cannot be justly 
regarded as a moral agent, (Austin's ad. vs. Winston's ex. 1 Hen. 
& Munf. 33,) or where the circumstances were such that the re-
lief granted could be supposed to be, not the actual enforcement 
of the fraudulent or illegal contract, but simply a suit brought 
for the recovery of money received by the defendant for the plain-
tiff though founded upon a transaction originally fraudulent or
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illegal, as in the case of Anderson & Tilly vs. Moncrief, (3 Des-

seau 133,) where the agent had received a consignment of Afri-
cans with instructions to sell them, and, having effected the sale, 
refused to account and pay over the proceeds on the ground that 

"the act which had brought the money into his hands was a direct 
violation of the laws against the slave trade. 

With the exception pointed ont however and of these anoma-
lous cases, tbe doctrine is of very general application and is sus-
tained by eminent authority as a remedy, that goes deep and 
cuts at the very root of the evil ; an-d is supposed to be appro-
priate . as it is but the refusing of the aid of the law to those who 
voluntarily enter into transactions discountenanced by it or be-
yond its pale. Not thereby creating rights in the wrong doer ; 
for rights are out of the question but simply permitting posses-
sion to stand for right and sustaining this possession by render-
ing the adversary incompetent to set up in a court of justice a 
scandalous pretension. 

In the case before us Reyburn suffered a judgment at biw to 
go against him by defaUlt and went to the chancellor for relief 
against it by injunction. And Irons, unable to maintain any 
other defensive attitude, rests alone upon an assumed position 
that Reyburn, in the transaction out of which this controversy 
has arisen, perpetrated a fraud upon Glasgow, Harrison & Co. 
Now leaving out of view any analogy that this case may be sup-
posed to bear, in its facts and circumstances, to any of the anom-
alous cases alluded to, we will . proceed to examine the testimony 
in reference to the alleged fraud upon the broad ground assumed 
by Irons : bearing in mind the well established rule recognized 
by this court in the case of Dardenne vs. Hardwick, (4 Eng. 485T ; 
" That fraud will never be presumed in a court of law although 
a somewhat different rule prevails in equity ; bnt even there, 
where an act does not necessarily import fraud and may have 
as. well occurred from a good as a bad motive, fraud will not be 
inferred." - 

The most prominent circumstances developed by the testimony, 
is a supposed concealment, both by suggestio falsi and suppressio
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veni, from Glasgow, Harrison & Co., by ReYburn of the partner-
ship between him and Irons. Harrison's testimony gives most 
color to this allegation. His deposition was taken about seven 
years and a half after the transaction. He says that "to. the 
best oL his recollection" both Reyburn and Irons informed him. 
that the cattle had been purchased on joint account, ' that is to 
say, an undivided half of the drove had been purchased on ac-
count of Glasgow, Harrison & Co. by Reyburn as their agent 
and the other undivided half by Jones on his own account. 

There are two circumstances deposed to by different witnesses 
tending to show that in this Harrison may have been mistaken 
and that in truth and in fact Irons alone may have given him 
this information. . The first is that testified to by Pereaw, to-wit : 
that after the cattle had been delivered and when the whole 
partS7 were on iheir return home" at the south fork of the Cana-
dian about three miles from the depot where the cattle had been 
delivered, "that Irons in the presence of witness gave to Reyburn 
the receipt for the cattle that had been delivered to Harrison, and 
that Reyburn then told Irons that the receipt had been impro-
perly drawn, and that it should have been drawn in. his, Rey-
burn's name, whereupon Irons said it made no difference, as he, 
Reyburn, had the receipt and could draw the money and it all 
would be right." The other circumstance- is deposed to by. 
Sweazy, which is, "that Irons, on his return home from the In-
dian nation, told him (the witness) that he (Irons) had the ad-
vantage of Reyburn, for he had taken a recipt for the cattle 
purchased on the Arkansas river in his, Irons', own name, al-
though Reyburn had paid for them and that the reason that the 
receipt was drawn in his name was that he had delivered the 
cattle for- Reyburn." 

Concealment then by the suggestion of a falsehood by Rey-
burn is by no means established. Was there any such by a sup-
pression of the truth? There certainly was none to many of the 
witnesses; as the connection between Reyburn and Irons seems 
to have been often spoken of to them throughout 'the. whole 
transaction. And there seems to have been no effort at con-

r.
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cealment, on the part of Reyburn, from Governor Conway, who 
was one of . the firm of Glasgow, Harrison & Co., and was thern 
active member in setting on 'foot and carrying forward tins 
agency ; because he himself testifies that, when William Irons 
called on hiin for the money due for the purchase of cattle from 
him, Reyburn was in company and then produced the certificate 
in question and claimed it as belonging both to himself and 
jonathan Irons, and on being paid a sufficient portion of it to 
discharge Jonathan Irons' half of the note due to William Irons, 
he, Reyburn, endorsed . a credit for that sum on the certificate. 
This occurred some two or three months after the cattle had been 
delivered, the receipt for which is the foundation of this contro-
versy. And when it is remembered that this receipt showed upon 
its face, in express terms, that it was given for an undivided hal.f 
of an entire drove of cattle delivered by Reyburn & Irons and the 
further fact is considered that Reyburn claimed to Conway a com-
mon or joint interest with Irons in the certificate itself, although it 
was, in terms, given to Irons alone, and Conway, the active mem-
ber of the firm in this transaction, recognized it by then paying over 
$517 on the certificate, and afterwards again recognized the 
transaction by paying off the certificate in full to Reyburn and 
taking it into his own hands, the inference is irresistible that Gov. 
Conway did not consider the transaction a fraud upon the firm. 
of Glasgow, Harrison & Co. For if he had so considered it and, 
in consequence, had any thing to complain of or allege against 
Reyburn, it would seem that he would have at least demurred to 
the payment of so much of the amount of the certificate as would 
have been equal to a just and fair claim in the premises for re-
el amation. 

Then there would seem to be no ground for the suggestion 
that Reyburn had suppressed the truth from Conway in the mat-
ter of his partnership interest with Irons. And with regard to 
any ominous silence on the part of Reyburn to Harrison this 
would seem to be sufficiently accounted for by the facts that the 
agency had been set on foot by Conway ; that it was to purchase 

vol. XI-25
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cattle and deliver them in the Creek Nation ; that Conway seems 
to have had the entire oversight of it, as he gave _instructions, 
was consulted when necessary, and • paid out all the funds 
required, and that Harrison simply received the cattle from the 
hands of Reyburn. Under such circumstances, affording color 
for an inference that Reyburn felt himself peculiarly within the 
guidance of Conway and mainly accountable to him, there would 
scarcely seem to be just ground to impute fraudulent silence to him 
as to Harrison. 

The next most prominent circumstance which seems to afford 
any foundation for the inference of fraud is, that Reyburn, while 
the agent of Glasgow, Harrison & Co., for the purchase and de-
livery of cattle at their depot in the Creek Nation to supply In-
dian rations, should have purchased cattle for himself with his 
own means, drove them to that depot and there sold them to his 
principals. 

He did not as their agent buy cattle for them from himself and 
thus play the inconsistent parts of both seller and buyer in the 
same contract of sale ; but simply sold cattle to them which he 
had purchased with his own means during the time that he was 
their buying agent. Whether he was justified in doing So will 
depend upon the contract of hiring under which he served that 
firm. And the testimony is by no means explicit as to the exact 
scope and precise limits of this agency. Going however upon 
the presumption that, during the continuance of his agency, 
Reyburn would have no right to purchase cattle for himself with 
his own means, to be disposed of for his own profit, which is the 
strongest position that can be .occupied for Irons in this case, 
we will proceed to examine into the facts and circumstances in 
proof to ascertain if there be any testimony tending to repel this 
presumption. 
• There are two facts in proof which, although they do not 
come up to this point of inquiry, throw some light upon it by 
indirection : that is to say, the transaction of the purchase of 

'William Irons' stock of cattle and the delivery to Harrison 9f
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the joint purchase, the proceeds of the undivided half of which 
is the foundation of this controversy. Both of these tend to show, 
not that Reyburn was authorized to purchase 'cattle for himself, 
but that it was not inconsistent with the actual duties, of which 
he was in the performance, for him to purchase cattle for his 
principals in common or on joint account with a third person. 
That this mode of dealing was not in the first place expressly 
agreed upon or instructed is, in some sense, inferrable from the 
fact in proof, that Reyburn consulted with Conway .before making 
for the firm the first joint purchase, the result of which consulta-
tion was express instruction thus to deal in the purchase of Wil-
liam Irons' stock of cattle. Subsequently, when the drove of 
cattle was delivered, out of which this controversy has arisen, it 
does not appear from the testimony that Harrison made any 
objection. On the . contrary, he received the undivided half that 
had been purchased for his firm . and then agreed upon the price 
and bought the other undivided half. 

From the express instructions then of Conway as to the one 
purchase and the acquiescence of Harrison as to the other, it is 
fairly inferrable that this mode of dealing was not objectionable 
to the firm and that the paramount object of the agency was to 
effect certainty in the delivery of cattle at the depot, and that 
the price, within a reasonable range, was secondary to this object. 
So long as the agency was on foot, besides effecting these objects 
by direct means it also a ffected the market for cattle at the de-
pot, in holding out to dealers that the firm was not entirely de-
pendant upon casual droves for their supplies of cattle. Upon 
the basis of these facts and inferences then, is to be accounted 
for the circumstance that Conway in the one case instructed a 
joint mode of purchase, and in the other case that Harrison ac-
quiesced in it. Indeed of so little value did this privilege of pur-
chasing cattle * jointly with the firm appear to be considered that 
it seems hardly to have been held as equivalent to the personal 
services of Jonathan Irons to be rendered in and about the stock 
to be purchased from William Irons, as Reyburn was expressly 
instructed pot to make the purchase of that stock, althouldi con-
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sidered a good bargain at the price, unless Jonathan Irons would 
join in the purchase, Gov. Conway seeming, from his deposition, 
to base his instruetion mainly upon the fact, which he said he 
knew, that Jonathan Irons was "a good hand to work with aud 
manage that sort of stock." It turned out however that , in con-
sequence of Irons being without means and without credit, Rey-
burn found it impossible to carry out these instructions, and ef-
fect the object desired by his principals, otherwise than by be-
coming himself. personally bound as the security of Jonathan Irons, 
which he did without reward of any character. 

Now when subsequently Reyburn, without express previous 
instructions, as in the last case, secured the personal services of 
the same man by giving him a like advantage in the purchase 
of another drove of cattle, and enabled him to purchase his un-
divided half, not by lending him his private credit as before, but 
by advancing for him out of his private purse sufficient ready . 
cash upon the terms of reaping himself one half of the net pro-
fits of that undivided half so purchased, can it be said to be by 
any means clear that Reyburn, in doing so, was induced by a 
bad and fraudulent motive ? On the contrary, may not his con-
duct be as well accounted for on the hypothesis of a disposition 
to serve his principals in this as in lending his private credit with-
out reward? 

But the solution of the question whether or not there is any 
thing in proof to repel the presumption that Reyburn had no 
right to purchase cattle for himself, to be disposed of for his own 
profit, during the continuance of his agency, does not necessa-
rily depend upon an answer to these queries that may be fa-
vorable to him, because there is another solution in his favor, al-
together satisfactory, and that is in a fact already remarked upon 
while examining the allegation of concealment. And that is, 
that subsequently, with a full knowledge of all the inaterial facts 
of the transaction in which fraud is attempted to Tie imputed to 
him, Gov. Conway, after being expressly informed by the face of 
the certificate of the joint purchase and sale and being informed
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by Reyburn of his (Reyburn's) individual interest in the certifi-
cate, recognized and ratified the whole transaction by paying to 
Reyburn in different payments the whole amount of the certifi-
cate. It having been declared during the present term in the 
case of Lyon vs. Tams, that the legal effect of the subsequent 
ratification of a previous unauthorized act is precisely equivalent 
to a previous delegation of authority to do such act ; the ratifi-
cation relating back to the time of the inception of the transac-
tion. Consequently Reyburn was in contemplation of law, by 
force of the ratification, authorized to do the act challenged as 
fraudulent, and it cannot now be called in question. 

And besides all this, not only has no complaint or exception 
against Reyburn been shown as at any time made by Glasgow, 
Harrison & Co., but no injury to them has been satisfactorily 
established ; and in equity as well as at law fraud and injury 
must concur to furnish ground for judicial action : a mere fraudu-
lent intent unaccompanied by any injurious act is not the subject 
of judicial cognizance; and strong grounds of suspicion are not 
sufficient, for fraud ought not to be conceived, but it ought to be 
proved and expressly found. Clark et al. vs. White, 12 Peters 196, 
citing 4 Peters 297 and 6 Peters 716. 

In the light of these views we entertain no doubt of Reyburn's 
right to redress in a court of equity, and finding no error in the 
decree in his favor, it must in all things be affirmed. 

F. W. & P. TRAPNALL, for the appellant, filed a petition for re- - 
consideration which was overruled.


