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CARLEY AS AD. vs. BARNEsS ET AL,

A suit regularly docketed, so remains until disposed of by the order or judg-
ment of the court. Mere lapée of time has not the effect to abate the action.
Where the court adjourns withont disposing of a case, or contmumg it, it
stands continued by operation of law. Digest, 317.

Where a public administrator goes out of oﬁ‘lce, a suit brought by him does
not, on that account, abate; but it nny be revived in the name of his
suceessor in the administration, on proof of such succession, without scire
facias. Digest 99.

Writ of Error to Hot Spring Circuit Court.

Desr, by Carley, as public administrator of Gardner, against
Barnes, Miller, and Fullerton, determined in the Hot Spring cir-
cnit court, in September, 1847, before the Hon. C. C. Scorr, then
one of the circuit judges. The facts of the case are stated in the

opinion of this court.

Cummins, for the plaintiff, contended that the plaintiff was en-
titled either to revive by scire facias, or to be substituted, and cited
secs. 7, 11, ch. 1 Dig. Jenny vs. Jenny, 14 Mass. 231.  Pitts vs. Hale,
3 Mass. 321. Holten vs. Cool et al. 12 Mass. 592: that the cause
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was still pending and had not abated by lapse of time. Sec. 83,
¢h. 126, Digest. Gay vs. Hanger & Wainston, 3 Ark. 436.

WarriNs & CurraN, contra. This suit cannot be revived either
by scire facias or appearance, because the case was never ‘‘pen-
ding in court’’—mno good and valid writ having been issued, nor
had the present plaintiff appeared in proper time as prescribed
by sec. 11, ch. 1 Digest; and becanse, if the case was once pen-
ding, the statute would not authorize a revival after such a lapse

of time.

Mr. Justice WALKER ‘delivered the opinion of the court.

In this case it appears that Edmond Carley, as public admin-
istrator, on the 14th of July, 1843, filed his declaration in debt
against the defendants, upon which a writ issued returnable to
the August term next thereafter, at which term the defendants
moved to quash the writ of summons. This motion, so far as is
shown from the record, remains undetermined; nor is there any
entry of record thereafter in regard to the case until the Septem-
ber term, 1847. F'rom the facts preserved by the bill of excep-
tions it would seem that, in January, 1847, the plaintiff’s office
of public administrator was vacated, and that on the 29th of
the same month his successor was- appointed, who in June,
1847, caused scire factas to issue against the defendants requiring
them to appear at the September term thereafter and show cause
why said action should not be revived in the name of such sue-
cessor. One of the defendants appeared at that term and moved
the court to quash the writ of scire facias, and strike the case
from the docket, which motion prevailed and the case was or-
dered to be stricken off accordingly. The plaintiff then moved
the court to re-instate the case upon the docket and grant an
order substituting the newly appointed administrator as plaintiff
in said action and tendered evidence of such appointment, which
motion the court overruled. The plaintiff excepted and brings the

case here by writ of error.
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Two points are raised by the assighments of error, which in our
opinion will embrace all the errors assigned:

Ist. 'Was the case properly stricken from the docket? 2d.
Did the court correctly refuse to permit the case to be re-instated
and the newly appointed administrator to be substituted as plain-
tifi ¢ ‘ »

A suit regularly docketed so remains until disposed of by the
order or judgment of the court. Mere lapse of time has not the
effect to abate the action. Our statute expressly provides that
where the court adjourns without disposing of a case or con-
tinuing it, it stands continued by operation of law. There was
clearly no necessity for issuing a scire facias. The suit had not
abated by the removal of the administrator from office. The
statute page 98. sec. 7, provides that, where the plaintiff dies be-
fore final judgment the action shall mot thereby abate, if the
cause of action survives to the heir, devisee or administrator of
such plaintiff, but such of them as shall have the right to prose-
cute such suit, may continue the same by order of the court
substituting them as plaintiff therein; and the 11th section ex-
tends this right to sueccessors in administration.

The record is very imperfeet and may not pyesenf all of the
facts before the cireuit court, but from those before us (and there
is no evidence of a diminution of reecord,) there was sufficient
cause for striking the case from the docket. Indeed at the time
when the case was ordered to be stricken from the docket, there
was no, party plaintiff before the court. The successor of the
plaintiff had not been substituted, as provided for by the Tth
sec. above referred to, and therefore the court should not have
entertained the motion, even admitting the propriety of doing so
under other circumstances. '

It appears form the facts disclosed in the bill of exceptions
that proof was offered sufficient to show that a successor in ad-
ministration had been duly appointed. This was all he was re-
quired to do. Boynton vs. Hoyt, 1 Denio, 53.

We think the court should have sustained the motion to re-
instate the case on the docket and permit the successor to be
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substituted of record as plaintiff under the provisions of the 11tk
sec. Digest page 99. The judgment of the circuit court is there-
fore reversed and set aside and the cause remanded to be pro-

ceeded in according to law.

Mr. Justice ScoTT not sitting.




