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, HOLEMAN & WINTERS vS. STEAMBOAT P. H. WHITE ET AL. 

Our statute in relation to the attachment of boats and vessels, (Digest, ch. 18,) 
does not confer upon a boat the capacity to contract debts, and subject 
itself, as a person, to suits for the recovery of such debts. 

In a suit, by attachment, against a bdat, the plaintiff should declare upon the 
contract as haying been made by the owner, master, supercargo, or consignee, 
as the case may be, and not by the boat, but the attachment may run 
against the boat by name or description. 

A suit in which a boat is declared against as defendant and contracting party, 
may be stricken from the docket. 

Where a boat is attached, a third party claiming it may interplead and set up 
his right thereto, under the 38th see, of eh. 17, Digest, which applies to 
attachments generally. 

Writ of Error to Pvlaski Circuit Court. 

The plaintiffs in this case filed the following declaration in the 

Pulaski circuit court, to the April term, 1848 : 

"Eliphelet Holeman and John Winters, partners tuider the 

name and style of Holeman & -Winters, plaintiffs, &c., complain 

of a certain steamboat, running upon the navigable waters of 

the State of Arkansas, called the P. H. White, of a plea that 

said boat render unto them the sum of four hundred and thirty-

five dollars and sixty cents, which she owes to and detains froin 

them. 
"For said plaintiffs declare and say thh, heretofore, to' wit : 

on the 7th day of August, 1.847, the owner of said steamboat 

being indebted to said plaintiffs in the sum of four hundred and 

thirty-five dollars and sixty cents, for boilers and other machinery 

and materials theretofore furnished and supplied by said plain-

tiffs, at the special instance and request of the owner thereof, 
for, on account of, and towards the building, fitting, furnishing, 
and equipping said boat ; saicl boat, then and there, in conside-

ration thereof, executed and delivered to said plaintiffs a certain
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promissory note in writing, &c., bearing date, &c., and which is 
in the words and figures following, to wit : 

CINCINNATI, August 7, 1-847. 
Sixty days after date, the undersigned promise to pay to Hole-

man & Winters, four hundred and thirty-five dollars and sixty 
cents, at the Commercial Bank of Cincinnati, for value received. 

STEAMBOAT P. H. WHITE, 

Wm. Fisher, owner.' 

"By means whereof said steamboat became liable to pay to 
said plaintiffs the sum above demanded, and according to the 
statute in such case made and provided, such debt has become, 
and is a lien on said boat, and said- plaintiffs are entitled to a-
preference in the payment thereof. 

"Yet, neither the said steamboat, nor owner thereof, althougla 
often requested, or any other person, has as yet paid the said 
sum above demanded, &c., &c., and therefore suit is brought, 
and process of attachment is prayed against said boat, &c., ac-
cording to the statute in such case made and provided." 

Watkins & Curran. 

Plaintiffs filed with their declaration, an Affidavit that the boat 
was indebted to them in the sum, and for the materials, &c., 
specified in the declaration. They also filed an attachment bond, 
payable to the State, "for the use and benefit of the owners of 
the steamboat P. H. White:" whereupon an attachment was is-
sued, commanding the sheriff "to attach the steamboat P. H. 
White, together with 'her engine, machinery," &c., &c., "and to 
summon the said steamboat P. H. White to appear before the judge 
of our •circuit court, at, &c., on, &c., then and there to answer 
the plaintiffs of a plea," &c., &c. 

At the return term, the defendant appeared, by Bertrand, her 
attorney, craved oyer of the instrument sued on, and demurred 
for variance. At the same term, on the 25th April, 1848, Mer-
rick & Fenno appeared, by attorney, and filed a motion alleging 
that they were the owners of the boat when the suit wm OM-
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menced, and entitled to possession of her, and prayed leave to 
interplead and vindicate their title to her. Leave to interplead 
was granted them, and they filed two interpleas, and plaintiffs 
excepted. 

By their 1st interplea they averred that the boilers, &c., men-
tioned in the declaration, were furnished in Ohio, where the boat 
belonged, and that, on obtaining the note sued on, the plaintiffs 
suirendered the boat to Wm. Fisher, then the owner, in Ohio, 
who afterwards, at Pulaski county, Ark., mortgaged her to them, 
and gave them possession, and that the mortgage debt was due 
and unpaid. 

By the 2d plea, they averred the mortgage by Fisher, and de-
livery of possession to them, and that the mortgage was unpaid, 
and also that the note sued on was not given for boilers, &c., 
nor for any other consideration whereby the plaintiffs bad any 
lien. 

The bill of exceptions states that the court allowed Merrick 
& Fenno to interplead, without producing any evidence. 

On the 13th of May, says the record, the boat appeared, by 
Bertrand, attorney, withdrew-her demurrer, and l et judgment go 
for plaintiffs, which was entered accordingly. 

On the 15th of May, Merrick & Fenno filed their motion to 
arrest and set aside this judgment; because their interpleas were 
nndisposed of, and the judgment was inadvertently and irregu-
larly given, and unwarranted by law. The record then states 
that, on the motion of Merrick & Fenno to arrest said judgment, 
the court did "consider and adjudge that said motion be sus-
tained and the judgment arrested and set aside." To this the 
plaintiffs excepted, but the court refused to sign the bill of excep-
tions, and made a statement of facts, which was accepted by the 
plaintiff and made a bill of exceptions. This statement shows 
that Mr. Bertrand, being the attorney of Fisher, appeared for 
the boat, and allowed judgment to go on, which the attorneys of 
plaintiffs took in the absence of the attorneys of Merrick & Fenno, 
and under a mistake on the part of the court.
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At the October term, 1848, plaintiffs filed demurrers to the in-
terpleas. 

At the June term, 1849, on motion of the attorneys of Merrick 
& Fenno, the court struck the original cause and the interpleas 
from the docket, being of opinion that the case was out . of court 
upon the judgment being arrested; to which plaintiffs excepted. 

WATKINS & CURRAN, for the plaintiffs. The order of the circuit 
court of the 13th of May, 1848, arresting and setting aside the 
judgment rendered in favor of the plaintiffs, was not technically 
in arrest of judgment ; because the order was made on the sole 
ground that the judgment was rendered without any disposition 
of the interpleas. The effect of the order then was to grant a 
new trial as in.the cases of Reed et al. vs. State Bank, (5 Ark. 193.) 
Hicks vs. Vann et al. (4 Ark. 526.) Phillips vs. Reardon, (2 Eng. 
256,) where judgments were rendered whilst pleas remained un-
disposed of. 

If the judgment was in arrest, the 'court erred, because a mo-
tion to arrest a judgment cannot be made by a third person .; and 
because the judgment in the original suit was not required by 
law to be delayed until the interpleas were disposed of ; nor does 
the statute of "attachment of boats," make any provision authori-
zing a third person to interplead. The question of the right of 
property, as provided for in other cases of attachment (Dig. ch. 
17) does not arise in proceedings under chapter 18—the only' 
question here being as to the liability of the boat for the particular 
demand, regardless of title, or other liens upon or demands against 
the boat. 

The attachment was properly issued directly against the boat. 
Section 2 (Dig. ch. 18) permits an attachment against the boat 
for any demand specified in sec. 1; section 4 authorizes an elec-
tion to proceed against the owner, or boat by her name or de-
scription : section 5 requires the bond to be given to the State for 
the use of the owner where the proceedings are against the boat : 
section 6 requires' a written declaration or statement against her 
by name or description—thus making the boat liable to stiit by
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attachment for certain debts, which the Legislature might as well 
do as to authorize any other artificial person to sue or be sued. 
The same doctrine is sustained by the courts of Missouri upon 
statutes' similar to ours, in the cases of Steamboat Raritan vs. 
Pollard, (10 Misso. Rep. 583.) Russell vs. Steamboat Elk, (6 
Misso. Rep. 552.) Byrne vs. Steamboat Elk, (6 Misso. Rep. 555) 
and Ohio in the case of Jones & Watkins vs. Steamboat Commerce, 
(14 Ohio Rep. 408,) in Lewis vs. Schooner Cleveland, (12 Ohio.Rep. 

341,) where the court say `"fhe difficulty of hunting the natural, 

induced the adoption of a provision by which an artificial person 
is created:" and in Canal Boat Huron vs. Simmons, (11 Ohio R. 

458,) in which the court remarked "The difficulty of hunting up 
the owners 'induced the Legislature, in all cases, to substitute the 
boat in their stead and to treat her, for the purpose of a suit, as 
a person and sell her out to satisfy the judgment which might be 
recovered," and "Our statute makes the boat a person:" And in 
effect the principle has been recognized by this court in the cases 
of S. B. Napoleon vs. Etter, (1 Eng.) and S. B. P. H. White vs. 

Levy, (5 Eng.) where the boat by name, was permitted.to  plead 
and prosecute a writ of error. 

But if the declaration was insufficient to sustain a judgment, 
or the pleas filed were insufficient to defeat the action, the court 
erred in striking the case from the docket; because the demurrers 
to the pleas ought to have b'een adjudicated, and if overruled for 
insufficiency of .the declaration the plaintiffs might have amended 
if for sufficiency of the pleas, they might have taken issue. 

PIKE, RINGO & TRAPNA EL, contra, contended that the judgment 
of the court was formally•arrested, and the case thereby put out of 
court. (Tidd. 918. 1 Salk. 77. 3 Blacks. 387, 393. Gould's Pl. 

492.) Thongh amendments might be made after motion in ar-
rest,. at common law. (Norris vs. Durham, 9 Cow. 151. 11 J. R. 

100. 1 J. R. 506. Dryden vs. Dryden, 9 Pick. 546,) and by our 
statute (sec. 127, ch. 126, Rev. Stat.,) yet no leave to amend was 

Vol. XI-16
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asked here. The declaration is so defective that no judgment 
can be sustained on it, and however wrong the reason given by 
the court, it was properly arrested. 'Collins vs. Gibbs, (2 Burr, 
900.) 1 Wils. 171. 1 Saund. 228. Bowdell vs. Parsons, (10 East 
364.) Gould, 505. 

The 18th chapter of the Digest authorizes an attachment against 
boats, for certain debts specified in the first section, but certainly 
does 'not invest the boat with the power to contract or appear 
and plead: and the written declaration or statement required to 
be filed must show that the contract was entered into by some 
one authOrized to create a lien upon the boat. In this case the 
declaration avers that the contract was made, and the note given 
by the boat—a legal and moral and natural impossibility—the dec-
laration shows no contract at all, and contains averments that are 
impossible and insensible and therefore the judgment was pro-
perly arrested. 

Mr. Chief Justice JOHNSON delivered the opinion of the court. 
The question to be decided is whether the court below erred 

or not in arresting the judgment and dismissing the case from 
the court by striking it from the docket. 

In order to determine this question properly it will become ne-
cessary to ascertain who is the real party defendant in suits 
under the statute, or, in other words, who are the actual bona 
fide contracting parties; and also, to see what is the character 
and extent of the demaiid to be enforced, as well as the defence 
that can be interposed. These several questions can be deter-
mined alone by reference to our general statute of attachments, 
taken in connection with the one under which this snit was 
brought. The first sectidn of the latter, that is to say, the one 
creating a lien upon boats, vessels &c., we think will admit of 
but one construction; and we think it equally clear that all those 
which follow it, are susceptible of such a construction as to be 
made fully to harmonize with it. This section provides that, 
"Boats and vessels of all descriptions, built, repaired, or equip-
ped, or running upon any of the navigable waters of this State,
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shall be liable for all debts contracted by the owners, masters, 
supercargoes or assignees thereof, on account of all work done, 
or supplies or materials furnished by mechanics, tradesmen and 
others, for, on account of, or towards the building, repairing, fit-
ting, furnishing or equipping such boats or vessels, their engines, 
machinery, sails, rigging, tackle, apparel and furniture, and such 
debts shall have the preference of all other debts due from the 
owners or proprietors, except wages of mariners, boatmen and 
others employed in the service of boats and vessels, which shall 
be first paid." . 

It must be quite obvious to every one that no possible infer-
ence can be drawn from this section, in support of the notion 
that the boat itself was designed to be endowed with the capa-
citY to contract debts in her own name. The act declares that 
the boat shall be liable for debts, not contracted by itself, but for 
such as shall be contracted by the owners, masters, supercargoes 
or assignees thereof. The second, also carrying out the same idea, 
provides that "Any person having a demand contracted as above 
mentioned, upon filing an affidavit &c., may have an attach-
ment" &c. The affidavit here given must of necessity correspond 
strictly and set out the demand in accordance with the first 
section. 

But it is insisted that by the fourth the plaintiff is given his 
election to proceed either against the owner or owners by their 
proper names, or by the name and style of their partnership, if 
known, or against the boat or vessel by her name or description 
only. We cannot discover here the most remote recognition of 
the power in the boat to make a contract in her own name and 
under her proper signature, but so far as is perceived, the only 
privilege that is conferred by it is that after having made and 
filed his affidavit, as previously indicated, , setting out a contract 
made by one of the descriptions of persons mentioned in the first 
section, he may. then, if he shall so choose, run his writ directly 
against the boat and not against the party charged to have made 
the contract as required by the general statute of attachments. 
This has reference alone to the command of the writ, which, in-
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stead of requiring the officer, who has charge of it, to attach the 
defendant therein named by all and singular • his property as in 
ordinary suits of attachments, authorizes and requires him to 
seize the boat itself and to detain the• same. If any doubt could 
otherwise exist as to the true construction and interpretation of 
the act in respect to this question, we think it would certainly yield 
before the plain and positive language of the ninth section. This 
is the one that prescribes the form of the declaration, and from 
its requisitions it is perfectly apparent that the boat is not en-
dowed with the high personal attributes claimed •for, it by the 
plaintiffs. It is that "upon the return of such attachment the 
plaintiff shall file a written declaration or statement against such•
boat or vessel, by her name or description, or against the owner 
or owners, as the case may be, briefly reciting the nature of the 
demand, whether for work 'and labor done, or materials, fire-
wood, or supplies of provisions furnished, or whether at the re-
quest of the owner, master, supercargo or consignee of such boat 
or vessel" &c. It will be observed that the declaration is required 
to'state the party at whose request the demand was made against 
the boat, ,and also that it is confined strictly to the identical de-
scription of persons as that mentioned in the first section, and 
upon whom alone it conferred - authority to create a lien npon the 
boat. 

We consider it clear , from the whole tenor of the act that it 
was no part of its design to invest the boat with the capacity of 
making contracts': and that the plain and obvious rea,sons for 
permitting the plaintiff to pass by the defendant in the execution 
of the writ and 'to seize directly upon the boat, were first, the 
great necessity, in some instances, of securing the boat immedi-
ately or incurring the risk of loosing the debt ; and secondly, to 
obviate the difficulty which would often arise either from the ab-
sence of the owners or the utter impossibility to ascertain their 
names. It is sufficient for the affidavit and also for the declara-
tion, that the, contract sued upon be described as having been 
made by the owner, master, supercargo or consignee of the bcat,
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whereas, in the very nature of things, such general description 
would not be sufficient in the writ as it would not inform the offi-
cer with legal certainty upon whom to execute it. 

It is clear, therefore, that when the object Is to enforce the lien 
upon the boat, the owners are the only persons recognized by 
the act as the real defendants; and although other persons are 
authorized to make contracts which may operate as liens, yet it 
is by virtue of their supposed agency arising from the fact of 
their being entrusted with the control and management of the 
boat at the time of the making of the contract. There is noth-
ing in conflict with this doctrine in the cases referred to by the 
counsel for the plaintiffs, except in the case of The Steamboat 
Time vs. Parmlee, (10 Missouri 586.) The court there said : "Our 
law, as it were, personifies a steamboat. For particular purpo-
ses and under particular circumstances, it gives it the capacity 
to contract debts, and subjects it, as a person, to suits for the re-
covery of those debts." If that court actually means that tho 
law conferred upon the boat the capacity to contract as a living 
and independent party, we cannot yield our concurrence. We 
have beep induced, from the doctrine thus announced, to look to 
the Missouri statute, and to examine , it with a special view to 
s'ee whether it would warrant such a conclusion; and we are 
free to confess that we have not been able to perceive the force 
of the reasoning "of that court upon this point. Their statute, 
though differing ,somewhat in phraseology, is substantially the 
same with ours. If the other parts of our statute, to say noth-
ing of the apparent absurdity of the thing, should still leave 
ground to doubt as to this matter, we consider that the 5th sec-
tion puts it completely at rest. This is that, "In all cases where 
such proceedings are institutod against such- boat or vessel by 
her name or. description only, the bond to be given by the' plain-
tiff shall be made payable to 'The State of Arkansas;' for the 
use and benefit of the owners of such boat or vessel, who may in-
stitute a suit thereon, if damages be occasioned by the issuing of 
such attachment wrongfully, and have recovery thereon in the same 
manner, as if said bond had been given to . such person in his
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proper name, or in the name and style of the partnership." If it 
had been the design of the law to confer upon the boat the ca-
pacity to contract directly and without the intervention of some 
living agent, why did it not require the plaintiff to execute the 
bond directly to the boat ? 
' We are fully satisfied: therefore, that the legislature did not 
design to confer upon the boat the capacity of contracting, and 
that consequently the declaration in this case in charging the 
contract sued upon as having been made by the boat by name, 
wholly fails to show any cause of action, and, as a necessary con-
sequence, no valid judgment could be rendered upon it. 

It is apparent that though the contract, when made by either 
of the persons indicated in the act for the purposes and under. . 
the circumstances therein set forth, oflerates by way of lien upon 
the boat, yet that the boat in proper person, or to speak more 
intelligibly, in proper thing, has no power to enter into such con-
tract. 

The declaration in this case alleges that, in consideration of 
an indebtedness from the owners of the boat, &c., the boat made 
and delivered the promissory note. This, we think, is the very 
reverse the statement contemplated by the act. The aver-
ment, in our opinion, to come within the statute, should charge 
substantially that, in consideration of an indebtedness against 
the boat, after setting out the particulars of such indebtedness, 
the owner, master, supercargo or consignee, promised to pay, 
&c. It follows, therefore, that, inasmuch as no valid contract is 
shown by the declaration, for the want of parties competent to 
contract, no valid judgment could be pronounced upon it, and 
that consequently it was properly arrested. 

But it is urged,' that, although' it might have been technically 
and even properly arrested, yet, under our statute, it would not 
necessarily turn the case and the parties out of court, as at com-
mon law, but that the plaintiff would still be allowed to amend 
his pleadings and to proceed to final judgment. To this, we 
answer that the plaintiffs did not seek to avail themselves of the 
provisions of the statute ; if indeed it could have been done under
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the state of the pleadings ; but, on the contrary, they virtually 
waived their right in this respect ' by asking to be permitted to 
proceed upon the pleadings as , they then stood before the court. 

This much 'has been said upon the assumption that the motion 
of the interpleaders was technically in arrest. But let us sup-
pose, for the sake of argument, that it was simply to set the 
judgment aside and to permit them to enjoy the benefit of their 
defence, or indeed, that no motion had been made until the one 
to strike from the docket. It is clear that the motion to strike 
from the docket was properly sustained. It most assuredly will 
not be contended that the court should have done so idle and 
nugatory an act as to have entertained the case, and to have 
proceeded to final judgment, when it was perfectly plain, from 
the record, that no valid judgment could be pronounced in the 
premises. Let it be supposed that a party should institute his 
suit against a tree, a stone, or any other inanimate thing, can it 
be contended that the court would be guilty of so idle an act as 
to carry it through all the forms of a judicial procedure? We 
imagine not; but that, on the contrary, the very moment the true 
state of case came to the knowledge of the court, that . instant 
would it refuse to proceed further, but would strike it from the 
docket as an unmeaning nullity. The case before us is precisely 
of that character, under our construction of the statute; and, as 
a necessary consequence, the court decided correctly in striking 
it from the docket. 

Another question presented is, whether the court erred in not 
permitting Merrick & Fenno to interplead. To determine this 
point correctly, it will become necessary to inquire into the na-
ture of the defence that would be admissible under the statute. 
The statute provides, after the service of the writ and the filing 
of the declaration, that "such attachment shall proceed in like 
manner in all other respects, and the like judgment and execu-
tion shall be had as in other cases of attachment." The 38th 
section of the general attachment law declares that "When the 
property, credits or effects levied on, by virtue of any writ of at-
tachment, shall be claimed by any person other . than the defen-

a
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dant, the court shall permit such claimant to interplead and set 
up any matter which might . be pleadable or set up in defence of 
the title of such property in an ordinary action at law 'for such 
property ; and such court, or if either party require a jury, the jury 
shall immediately (Unless cause be shown for a cOntinuance) in-
quire into and determine the right of property ; and if the court 
or jury shall find for the plaintiff in attachment, he shall recover 
his costs against the claimant, and if the finding be for the claim-
ant, he shall retain his property and recover his costs against the 
plaintiff." The interpleaders in such a case are clearly entitled 
to the benefit of this section in case its provisions can be made 
to apply so as to defeat the claim set up in the declaration. If 
a party, other than the pretended owner, shall have such a title 
to the property in controversy as to enable him to defeat the 
claim of the plaintiff, either bY showing that no such lien ever 
existed in point of fact, or that, admitting it did once exist, it has 
been discharged by matter subsequent, no good reason is percei-
ved why such title may not be shown by way of interplea. This 
being the case, it follows necessarily that no act of the preten-
ded owner, even though he shoUld come forward and confess 
judgment; can so operate as to deprive the interpleader of the 
benefit of his defence. 

We are satisfied, from a full view of this case, that the circuit 
court committed no error in striking it from the docket, and that 
consequently such judgment ought to be affirmed. The judgment 
of the circuit court of Pulaski county, herein Tendered, is therefore 
in all things afarmed.


