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MITCHELL, USE ROGERS, VS. ISAAC WOODS. 

Where property levied upon, under an attachment issued by a justice of the 
peace, is claimed by a third per gon,.and the finding and judgment is against 
him, on interplea, he has a right to appeal to the circuit court. 

Appeal from the Union Circuit Court. 

F. W. & P. TRAPNALL, for the appellant. The remedy by at-
tachment is founded on the statute, and not derived from the 
common law ; in all such cases, jurisdiction obtains only where 
it is expressly granted. (Hardin's Rep. 95, and notes. 1 Marsh. 
249, 355. 2 Marsh. 350. 15 J. R. 196. 6 Cow. 603. 1 Wend. 
44.) The, jurisdiction in 'such case is . limited and special, and 
there can be no implication of a pOwer not expressly given. (1 
John. Cas. 20. 6 Shep. 340. 16 Ver. 246. 2 Dev. 341. 4 Dev. 
305.) The circuit court, therefore, had no jurisdiction of the 
cause, as the statute does not grant an appeal in such cases. 

Mr. Justice SCOTT delivered the opinion of the Court. 
At the suit of the appellant, process of attachment was issued 

by a justice of the peace against the property of Miles C. Woods, 
and levied upon personal property. This property was claimed 
by the appellee, and he was allowed to interplead before the 
justice under the provisions of the statute. The issue on the in-
terplea was found for the plaintiff in the attachment, and judg-
ment by the justic'e was rendered accordingly, from which Isaac 
Woods appealed to the circuit court, where there was a trial de 
novo, and judgment rendered for him, Which is brought here by 
appeal.
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The right of Isaac Woods to appeal from the justice's court is 
denied by the counsel for the appellant in this court, and besides 
this there is no other question presented for ou 'r decision. None 
of the authorities cited sustain the objection that the appeal was 
unauthorized, but they simply go to the extent of supporting a 
general doctrine of the law, long and well settled, that statutory 
remedies out of the course of the common law, are to be con-
strued strictly, because such militate against common right, and 
are supposed in general to be harsh, energetic and effective in 
their operation, and easily perverted to the purposes of oppres-
sion. And so far from this doctrine being in support of the po-
sition assumed in this case, it is, in its legitimate operation, di-
rectly to the contrary : because the reasons upon which it is 
based invincibly forbid its application alike to such Statutory 
means enacted along with the remedy itself to ameliorate its 
effective harshness, as to all the other means for its resistance 
that are afforded by the general law. And it was upon this foun-
dation that it was remarked, in the opinion of this court deli-
vered in the case of Childress vs. Fowler, (4 Eng. R. 165,) when 
speaking of the statute of attachments, that, "to apply the prin-
ciples of strict construction, which are usually applied to reme-
dies derogatory to the common law, to provisions of the statute 
designed for . resistance to this class of remedies, would be felo 
de se, and in utter perversion of this conservative doctrine." 
And, in the same case, it was remarked, of proceedings in at-
tachment cases, that, "for all purposes perhaps, and certainly 
for all purposes connected with resistance to their progress 
through the courts, they were not to be considered in any other 
light than in that of suits or actions at law set on foot by the 
legislature, not in a condition of isolation, but directly in view 
of and in harmonious combination with our entire system of 
jurisprudence as a whole, of which they themselves were a com-
ponent part, and that necessarily, like all other remedies, thei r 
want of propriety or efficiency must be made to appear in the 
regular established course of pleading applicable to all other ac-
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tions at law, unless in points where the statute which gave them 
ekistence otherwise provides." 

These remarks, although in that case made in direct reference 
to a question of pleading, lay down principles which we regard 
as having a direct and conclusive bearing upon the question be-
fore us. Nor can it be possible to remove this case from the 
operation of these principles by any argument based upon the 
foundation that in the same sense that a proceeding by attach-
ment is a new remedy for the plaintiff in such proceedings, the 
remedy by interplea is also a 'new remedy for a third person, 
and that thereafter both are alike statutory remedies, and run con-
trary to the course of the common law ; because, while the one 
militates against common right, the other sustains it, and, in 
doing so, effects so far the very object that was designed to be 
accomplished by this rule of strict construction. 

In view, then, of these doctrines, and of their legitimate appli-
cation as we have ruled, we can entertain no doubt but that the 
appellee in this court had a clear right of appeal from the jus-
tice's court—holding the provisions of our statute of Appeals (Di-

gest, cit. 95, p. 666, sec. 174) amply wide for this puropse. Find-
ing no error in the proceedings of the circuit court, the judgment 
must be affirmed with costs.


