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BARKMAN vs. HOPKINS ET AL. 

If a judgment is Conclusive in the State where it is rendered, it is equally 
conclusive everywhere. If re-examinable there, it is equally open to the 
same inquiries in every other State. It is therefore put upon the same 
footing as a domestic judgment. But this does not prevent an inquiry 
into the jurisdietion of the court, in which the original judgment was 
given, to pronounce it, or the right of the State itself to exercise authority 
over the person or subject matter. 

A judgment rendered in Louisiana against a citizen of Arkansas without 
notice, or voluntary appearance to the action, is void, and cannot be en-
forced here. 

Where wan,t of jurisdiction of the person in such case is interposed by plea, 
there shofild be a negation of every means by which jurisdiction might have 
been acquired. 

The laws of Louisiana, purporting to be published by authority of the State, 
may be given in eiddence here. So the laws and practice of that State, 
may be proven by the depositions of persons skilled in the laws and familiar 
with the practice. 

Writ of Error to Clark Circuit Court. 

DEBT, determined in the Clark circuit court, before QUILLIN, J., 
in March, 1849. The facts . appear in the opinion of this court. 

RINGO & TRAPNALL, for the plaintiff. At common law a for-
eign judgment withont personal service on the defendant is void. 
(Fisher vs. Lane, 3 Wilson 303. Buchannan vs. Bucker, 9 East 

192. 1 N. Hamp. 242.) By the comity of nations foreign judg-
ments may be enforced where it appears that the court had ju-
risdiction of the subject matter and of the person or thing acted 
on. (Story Conf. of Laws, 450, 451, 454.) By the constitution 
of the *United States and the act of Congress of 1790, the judg-
ments of each State shall have the same force and effect in other 
States as in the State where they are rendered; but this does 
not prevent an inquiry into the jurisdiction of the court or the 
right of the State to exercise authority over the person or subject 

- mattet. (Stol'y on the Colts. 17 .5, 178, 183) t not doe g thig rule
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operate on judgments where there has been no personal service 
on the defendant, or he had had no notice, nor appeared to the 
action: and judgment rendered in one State against the citizens 
of another State without personal service or voluntary appear-
ance is a nullity. (Steel vs. Smith, 7 Watts ct Serg. 447. Rangely 

vs. Webster, 11 N. Hamp. 299. 7 id. 257. Gleason vs. Dodd, 4 
Mete. 333. Mills vs. Duryee,.7 Cranch 481. Alrich vs. Kenny, 

4 Conn. 380. Kerby 119. 8 J. R. 86. Id. 194. 15 J. B. 151. 

4 Cow. 292. Bartlett vs. Knight, 1 Mass. 401. ' 9 id. 462. Hall 
vs. Williams, 6 Pick. 232. Rogers vs. Coleman, Hardin 413. 3 
Phill. 911,) and cases cited. A State - possesses no power to give 
to its courts jurisdiction over persons or property not within its 
limits. (Pecguit vs. Swan, 5 Mason 35. Story Conf. 450. 1 Mass. 
401. Miller's ex. vs. Miller, 1 Bailey 242. Flower vs. Parker, 3 
Mason 257. 2 Yerger 484. Harding vs. Alden, 9 Greenl. 140 
Bradshaw vs. Heath, 13 Wend. 407.) Notice by publication does 
not bind a non-resident. (2 Blackf. 82. 2 Yerger 376.). Notice 
must be served on the defendant whilst he is within the jurisdic-
tion of the sovereignty. (Dunn vs. Dunn, 4 Paige 425. 5 Ma-

son sup. Story sup. Wilson vs. Graham, 4 Wash. 52. Adam vs. 

Rowe, 2 Fairf. 98.) Though the judgment may be good in Louisi-
ana., where the service is on one of the partners, it will not be held' 
binding elsewhere upon one who was a non-resident, without 
notice and who did not appear. (4 Scam. 524. Menlen vs. Oakes, 

2 McMull. 164. Buckner vs. Archer, Id. 85. 1 Bailey 242. Lin-
coln vs. Towers, 2 McLean 473.) A plea setting out such facts 
is a good defence.. Puckett vs. Pope, 3 Ala. 552. 

The common law of a country may be proved by parol, but 
the statutes of a State can be proved only by an exemplification 
or by the printed statute books published by authority, and not, 
as in this case, by the parol testimony of a lawyer. • 

WATKINS & CURRAN, contra. Under the constitution and laws 
of the United States, records and judicial proceedings "shall 
have such faith and credit given to them in every court within 
the United States as they have by law or usage in the court of
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the State from whence the records are or may be taken." (Cons. 

U. S., and Act of 1790.) The judgments of a State court are 
conclusive in all other States, except for such causes as would 
be sufficient to set aside the judgment in the State in which it 
was rendered, and no plea for any other cause could be pleaded. 
Mills vs. Duryee, 7 Cranch 483. S. C., 2 Cond. 578. Hampton 

vs. McConnell, 3 Wheat. 334. Reed vs. Ross, 1 Bald. C. C. B. 

36. Green vs. -Larmiento, 1 Pet. C. C. R. 74. 2 Dallas 302. 1 
Pet C. C: B. 155. 2 McLean 511. 

The judgment may be impeached for want of jurisdiction in 
the court, but it is prima facie evidence, and the onus lies on the 
party denying the jurisdiction of the court. (Scott vs. Coleman, 5 
Litt. R. 349. - 4 B. Mon R. 136. 4 Scammon 526. 4 Cow. 292. 
2 Bay's (S. C.) B. 485.) But the jurisdiction must be decided by 
the laws of the State where the judgment was rendered, not by 
those of the State where it is questioned. For if it is a valid 
judgment in the State where rendered, it must have the same 
effect and Credit in all other States. 1 Pet. C. C. B. 74. McRea 

vs. Waltown, 13 Pick. 53. Poonnan vs. Crane, 1 Wright (Ohio) 

Rep. 347. 3 Phill. Ey. 911, 913. Hinton vs. Townes, 1 Hill (S. 

C.) R. 439. Hunt vs. Lyle, 2 Yerg. 142. 6 Mon. R 529. 3 J. 

J. Marsh. 603, 609. 
Admitting that a State has no power to exercise jurisdiction 

over citizens of other States, who have not subjected themselves 
to its authority nor been within its territory; yet a State may 
bind its own citizens by constructive notice, (Beech vs. Abbott. 6 

Yerm. B. 581. Douglass vs. Forrest, 4 Bing. 686. 13 Pick. 53. 

1 Wright B. 347. 1 Ham. 259,) and so, with respect to those 
who have' contracted allegiance to the sovereignty, by entering 
into copartnership, making their business domicil in the State 
and carrying on business there, (3 Phill. Ev. 911. 1 Kent's Com. 

77,) and the constructive notice is by service on one of the co-
partners resident in the. State. Westerwelt vs. Lewis & Tooker, 

2 McLean 511. 1 Maul. & Selw. 259. Alderson vs. Pope, 1 Camp. 

404. Story on Part., sec. 107. 7 Cow. 416. 3 Litt. Rep. 249. 5
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Conn. 468. 6 How. (Miss.) R. 487. Demott vs. Swain, 5 Stew. & 
Port. 293. 4 Porter 481. 7 Ala. 475. 

A plea to the whole action is bad, unless it answers all the 
Counts; and as the third count in the declaration is sufficient, as 
a non-resident may owe allegiance to a State so as to be affec-
ted by constructive notice, (4 Bing. R. 686. Hunt & Condry vs. 
Mayfield, 2 Stew. R. 124. Miller vs. Pennington, ib. 399. Wright 
vs. Sweisger & Co., 5 Sm. & Marsh. 210,) the plaintiff was entitled 
to judgment upon the plea, setting up the non-residence; &c., of 
the defendant, without other proof than the prOduction of the 
record. 

The unwritten law, customs and usages of a foreign country 
or. another State may be proved by parol, (3 Phil. Ev. 1142, and 
cases cited. 6 Cranch 274. 15 Serg. & Rawle 84,) and it does 
not appear that the law under which the service upon one part- 
ner is a good service upon the firm, was in writing; and the laws 
of Louisiana were also proved by the "printed statutes" under our 
statute. 

Mr. Justice WALKER delivered the opinion of the Court. 
From the facts, as disclosed by the . record, it appears that 

Hopkins and MeMechin instituted suit, in the State of Louisiana, 
against John G. Pratt & Co., that firm being composed of Pratt, 
Belknap and defendant, Barkman : that personal service of pro-
cess was had on Pratt alone, but which purported to be a ser-
vice on the firm by service on Pratt alone; upon which, without 
the appearance of any of the parties defendant, judgment was 
rendered against them by default. A regularly certified tran-
script of this judgment is made the foundation of the present 
suit against Barkman, one of the members of that firm, who in-
terposed two pleas in bar : 1. Nu/ tiel record: 2. In legal ef-
fect, that the court of Louisiana, where the judgment was ren-
dered, had never acquired jurisdiction of his person by notice 
actual or constructive, and therefore the judgment was, in no 
respect, obligatory upon him. To the first of these pleas issue 
was taken; to the second, a demurrer was sustained. There
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was a trial on the plea of nut tiel record, and judgment for the 
pl aintiffs. ( a ) 

The only point i'elied upon in defence is, that defendant Bark-
man was, at the 'cime of the institution of the suit and the rendi-
tion of the judgment in Louisiana, a non-resident of that State, 
and that said court never did acquire jurisdiction of his person 
by notice actual or constructive, nor had he by voluntary ap-
pearance subjected himself to such jurisdiction. 

The constitutional provision and the acts of Congress under 
it, in regard to the faith and credit to be given to judgments ren-
dered in the several States, when sued upon, or their legal effect 
questioned in other States, are evidently based upon the princi-
ple that the merits of a case, when once fully and fairly tried 
and determined in one State, should not be subject to the subse-
quent investigation of the courts of other States, but that, when 
such judgment is sued upon in another State, it should in all re-
spects be as conclusive upon the rights of the parties as it would 
be in the State in which it was rendered. That such was the 
intention of the framers of the constitution, and of Congress in 
its enactments under it, is too manifestly clear to admit of doubt. 
Nor is the correctness of this position questioned by the parties 
at issue in this case, if it be conceded that the court of Louisiana 
had, when the jndgment was rendered, jurisdiction of the sub-
ject matter and of the person of the defendant. 

It is contended, however, that where actual notice has not 
been given, and the defendant has not subjected himself to the 
jurisdiction of the court by voluntary appearance, and is a non-
resident of the State at the time the suit is brought and judg-
ment rendered, that he cannot be reached or affected with con-
structive notice, whatever may be its effect upon resident citizens of 

NomE(a).—BARKMAN'S PLEA.—" And the said defendant, for a further plea, 
&c., says actio non, because he says that, at the time when the said proceedings 
were commenced, as set forth in said declaration, and from that time up to 
and at the time when said supposed judgments were rendered as aforesaid, 
he the said defendant was a citizen of the State of Arkansas, and resided 
.therein, and was not served with process, and had no notice whatever of the 
pendency of said action, and that he never appeared thereto in person or by 
attorney; and this he is ready to verify &c."—Ilardp 	 Trapnall.

REPORTER. 
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the State : and that, should an attempt be made to render him 
liable on a judgment thus rendered, he may plead these facts in 
bar of a recovery upon such judgment. 

If it is true, as contended, that, in cases where judgment is 
rendered against a defendant upon constructive notice, the judg-
ment shall not be absolutely binding upon him, and May be 
opened for the yurpose of contesting the merits of the original 
cause of action, even where- it is by the laws of the State where 
rendered, made conclusive upon him, it must be upon grounds 
which may apply as well in the State where the judgment is 
rendered as that to which it is transmitted. Otherwise, it is dif-
ficult to conceive how effect is to be given to the act of Congress, 
which provides "That the records and judicial proceedings so 
authenticated shall have such faith and credit given to them in 
every court in the United States, as they have by the laws or 
usages in the courts of the State from whence they shall be 
taken." If the judgment, according to the laws. of the State in 
which it is rendered, is conclusive as between the parties, it must 
necessarily be so in the State to which the record is transmitted; 
or the spirit and intention of the act is defeated. 

In pressing the distinction between actual and constructive 
notice, counsel seem to have lost sight of the provisions of the 
law. The question is not so much as to what kind of notice has 
been given to the defendant, as what the legal effect of the judg-
ment is in the State where it was rendered. The same faith and 
credit, the same conclusiveness given to it there, must be given 
to it in every other State. Therefore the question of notice or 
no notice must be *such as affects the validity of the judgment in 
the State in which it was rendered. It is contended that there 
was no personal notice to the defendant, and that he did not 
submit himself voluntarily to . the jurisdiction of the court, and 
therefore he is not bound by the judgment and decision of the 
court. If this objection is worth anything, it must apply as well 
in as out of the State where the judgment was rendered. Thus 
considered, it conflicts . in no respect with the provisions of the 
act of Congress ; because a judgment rendered without haying

(
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acquired jurisdiction of the person of the defendant by notice or 
otherwise, would not ,bind the defendant in the State where it 
was rendered, and of course not in any other State to which it 
might be transmitted. No valid judgment can be rendered 
whereby to affect The rights or liberty of the eitizen, unless the 
court had first acquired jurisdiction of his person as well as of 
the Subject matter in controversy. 

If the counsel be understood as assuming the - unqualified 
ground that *no conclusive valid judgment can be rendered by 
the court of one State upon constructive notice which may not 
be open to re-investigation in the State to which it is transmit-
ted, then we think the ground too broad. We are not prepared 
to say that, as between the citizens of a State, the Legislature 
max not provide for constructive notice upon which a valid judg-
ment, conclusive upon the parties as to the subject litigated in 
that State and equally so in every other State, may be rendered. 
But if it is intended to apply to constructive notice in cases 
where the party defendant is a non-resident of the State, where 
such proceeding is had, then a question arises of much interest, 
not heretofore decided in this court; and as it comes directly up 
to the ground upon which we presume the defence in this case 
is designed to be rested, we will proceed to examine it. 

This distinction between the effect of constructive notice upon 
the rights of the citizens of the State or territory in which the 
judgment is rendered and the citizens of another State, has its 
foundation in the effect and extent of the legislative power of a 
State by law over the person or rights of a cifizen beyond its 
jurisdiction. Jurisdiction, to be rightfully exercised, must be 
founded either upon the person's being within the territory, or 
upon the thing's being within the territory ; for, otherwise, there 
can be no sovereignty exerted upon the known maxim, extra ter-

ritorium jus dieenti non pareten intpune. T3oullenois puts this 
rule amongst his general principles, "The law of sovereignty 
rightfully extends over persons who are domiciled within his ter-
ritory and over property which is there situate." Vattell lays 
down the doctrine in clear terms, "The sovereignty, (he says,)
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united to dominion, establishes the jurisdiction of the nation in 
its territories or the country which belongs to it. It is its province 
or that of its sovereign to exercise juStice in all places under its 
jurisdiction, and take cognizance of the crimes committed and 
the differences which arise in the country. On the other hand, 
no sovereignty can extend its process beyond its own territorial 
limits to subject either person or property to its decisions. EVery 
exertion of- authority of this sort beyond its limits, is a mere 
nullity, and incapable of binding such persons or property in any 
other tribunals. (3 Yatt. R. 2, chap. 8. Story's Conf. Laws 450.) 
And the last mentioned writer, when treating in direct reference 
to constructive notice, whether by attachment or otherwise, as 
practiced within the several States, (p. 547,) says : "In respect 
to such suits in personam, by a mere personal citation viis et mo-

dis, such as by posting up a citation, or by edictal citation, there 
is no pretence to say that such modes of proceeding can confer 
any legitimate jurisdiction over foreigners, who are non-resi-
dents, and do not appear to answer the suit. Whether they have 
notice of the suit or not, the effects of all such proceedings are 
purely local, and elsewhere they will be held to be mere nulli-
ties." In his Commentaries on the Constitution, page 183, STORY 

says : "If a judgment is conclusive in the State where it is ren-
dered, it is equally conclusive everywhere. If re-examinable 
there, it is equally open to the same inquiries in every other 
State. It is, therefore, upon the same footing as a domestic 
judgment. But this does not prevent an inquiry into the juris-
diction of the court, in which the original judgment was given, 
to pronounce it, or the right of the State itself to exercise au-
thority over the person or the subject matter. The constitution 
did not mean to confer a new power or jurisdiction, but simply 
to regulate the effect of the acknowledged jurisdiction over per-
sons and things within the territory." 

In the case of Fowler vs. Parks et al., (3 Mason 280,) the same 
distinguished jurist, eminently distinguished for his deep research 
and thorough knowledge of constitutional law, then presiding as 
judge said: "No legislature can compel any person beyond
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his own territory to become a party to any 'suit instituted within 
its domestic tribunals. If they voluntarily appear, that is an-
other matter. But the principle seems , universal, and is consis-
tent with the general principles of justice, that the legislature of 

. a State can bind lio more than the person and property within 
its territorial jurisdiction." And in the case of Pickett vs. Swan, 

(5 Mason R. 42,) the same judge said: "I have already intima-
ted that no sovereignty can extend its process beyond its terri-
torial limits to subject either person or property to its judicial 
decisions. Every exertion of power beyond its limits is a mere 
nullity, and incapable of binding such person or property in any 
other tribunal. If a State were to pass an act declaring that, 
upon personal notice of a suit brought against a foreigner, resi-
dent in a foreign country, proceedings might be had against him 
and a judgment obtained invitum, for aught I know, the local 
authorities might give binding efficacy to such judgment. But, 
elsewhere, rthey would be utterly void." McRea vs. Mallon, (13 
Pia. 53.) Phillips Ev., 3 vol. Hill & Cowen's notes, 911. BO-

' den vs. Felch, (13 J. R. 141.) Anderson vs. Montgomery., (19 . J. R. 

162.) Russell vs. Brigg, (9 Mass. 462.) Davis vs. Connelly's ex.., 

(4 B. Mon. 137,) and Shumway vs. Stillman, (4 Cow. 294,) are all 
cases which bear upon the point and sustain the authorities above 
qnoted. And we think that they do cOnclusively show that the 
jurisdiction of the court which rendered the judgment may be 
inquired into, and, if it be found to be true that jurisdiction 
was not obtained over the person and the subject matter, that the 
action of the court therein is not binding on the defendant. 

These authorities do not, in the slightest degree, impair the 
force and effect of the act of Congress, but recognize the action 
of the court where it has once acquired jurisdiction of the person 
and the subject matter as being conclusive upon the rights of 
the parties, settling and closing up litigation touching the matter 
in dispute, and gives to the record of such judgment, when certi-
fied, and the subject of judicial consideration in any other State,
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the same force, credit and effect that it had in the courts of the 
State in which it was rendered. 

The act of Congress, in regard to the effect of judgments, con-
templated legal judgments. It was intended to put a stop to 
investigation and re-investigation, by denying to the parties who 
had once litigated their claims, the privilege of opening the is-
sues thus made and closed by solemn adjudication. Should they 
seek to do so when the records of such proceeding§ should be 
sent to another State to evidence the result of such adjudication ; 
but never to have that effect, where ( for instance) the party 
defendant had never been called to contest the rights thus passed 
upon. The investigation, which is permitted, is not then as to 
the subject matter, nor the effect of the judgment properly speak-
ing, in view of such j udgment as was contemplated by the act 
of Congress, but it is an inquiry • into the rightful exercise of the 
jurisdiction of the court over the person of the defendant, its 
right to make the judgment, which if rightfully made, we admit 
is to conclude them from re-investigation in that and every other 
State. 

The object of the act of Congress was to conclude the parties 
everywhere from re-investigating facts which had been submit-

- ted by them to a competent tribunal to decide, when once deci-
ded, not to bind them to abide a decision and adj udication, to 
which one of the parties had never submitted. Without attempt-
ing to enumerate the hardships and injustice which would result 
from rules so much at variance with our convictions of justice 
and right should the party be thus concluded, we do not hesitate 
to decide that such defence may be interposed as will question 
the jurisdiction of the court that rendered such judgment. 

Nor are the authorities less clear on the other point, that the 
legislative authority of a State cannot by its • enactments exten d 
its authority beyond its own territorial limits. The power of a 
State is limited to person and property within its territorial lim-
its, possessing no sovereign power beyond such limits, its legisl a-
tive acts have no validity or effect upon person or property be-
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yond such limits. To deny this would be, in effect, affirming that 
the sovereign could confer a power which it . did not possess. 

The practice of proceeding against a defendant upon construc-
tive notice, to say the least of it, is only allowable upon the 
grounds of convenience or necessity, and is frequently attended 
with consequences the most serious to suitors. The force and 
effect of such proceedings, as between citizens of the same State 
where the act is passed, we are not now called upon to decide ; 
nor do we wish to be understood as expressing any opinion on 
that subject. But citizens of another State and who are not 
subject to the sovereign power of the State in which the act pas-
sed, cannot be affected by it without conceding unlimited power ; 
for if power exists for one purpose beyond , the territorial limits 

'of the State, it may for any and every other purpose. If one 
citizen beyond its limits is subject to its power, any other citizen, 
indeed every other citizen might, be. It cannot require argument 
or illustration to show the confusion and wrong which would 
follow, Consequent upon a violation of the most firmly established 

principles. 
This defence (where the record shows a prima facie jurisdic-

tion, or such a state of facts, as from which, with the aid of le-
gislative enactments, jurisdiction might be acquired 'of the per-
son of the defendant) is properly interposed by plea. It is not 

however necessary for us to decide, nor do we intend being un-
derstood as distinguishing between cases where pleas may or may 
not be interposed, or where the defects are so grossly apparent 
and palpable as to supersede the necessity of plea ; or op the 
other extreme, wIlere the record may be so conclusive as to pre-
clude its impeachment ; or whether such in any instance is the 
effect of the record. The facts of this case render it unnecessary, 
indeed improper that we should do so. 

It affirmatively appears in this case, that process was served 
upon Pratt, one of the firm, and purported to be a service on 
the firm by personal service on Pratt. This may or may not, so 
far as the record showed, have been a good service on the firm



168	 gARKMAN VS. HOPKINS ET AL.	 [11 

by some practice or law of Louisiana; as the fact of the non-
residence did not appear of record. The defence was therefore 
properly made by plea in this instance : and this brings us to in-
quire into the legal sufficiency of the plea in form and substance. 

The defence was that the court had not acquired jurisdiction 
of the person of the defendant when the judgment was rendered. 
The facts necessary to show that the court did not acquire such 
jurisdiction were the negative of every means by which jurisdic-
tion might have been acquired. To this the defendant avers in 
his plea that he was not served with process ; that he had no 
notice whatever of the existence of the suit ; that he made no 
appearance to the action either in person or by attorney and that 
when the suit was brought as well as when the judgment was 
rendered he was a non-resident of the State of Louisiana. We. 
know of no other means by which the court could have acquired 
jurisdiction of the person, and if there was none and these aver-
ments are true (and the demurrer admits them to be true) then 
the court of Louisiana did not acquire jurisdiction of his'person ; 
and we have said that this was a valid defence at law. The 
plea is in apt form ; and we think the circuit court erred in sus-
taining the demurrer to it. The cases of McRea vs. Mallon, (13 
Pic.) Davis . vs. Connelly ex. (4 B. Mon.) and Shumway vs. Stillman 
(4 Cow.) above cited, not only show that this defence may be in-
terposed by plea, but what facts are sufficient to constitute a 
valid defence. 

The only remaining question to be decided relates to the ad-
missthility of the evidence. The plaintiff offered the deposition 
of one skilled in the laws and familiar with thp practice of the 
State of Louisiana ; and, also the laws of the State of Louisiana 
purporting to be published under the authority of the State, 
which were objected to as incompetent. The particular grounds 
of objection are not pointed out. The depositions appear to 
be regularly taken, and we think the evidence competent legal 
evidence for the purpose of proving the laws and practice of 
that State, which before the circuit court upon the trial of the
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case required to be proven as any other fact necessary to sustain 
the issue. 13 Pick. 49, McRea vs. Mallon, is in support of this 
opinion. Upon this point we think there was no error. But as 
the court erred in stistaining the demurrer of the plaintiffs, to de-
fendant's second plea the judgment must be reversed and the 
cause remanded for further proceedings to be had therein ac-
cording to law. Let the judgment be reversed. 

Defendants in error appealed from the decision of this court, 
to the supreme court of the United States.


