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11/104. Expind.	 in Webster V. Carter, 9 9/460, 38 S. W. 1006.

MSCOE ET AL. VS. SNEED ET AL. 

A note payable to a particular person, or order, can only be transferred by 
endorsement upon the note, or assignment upon paper attached to, or ac-
companying it, so as to vest the legal interest, and right of action, in the 
assignee. 

The general deed of assignment made by the Real Estate Bank, did not vest, 
of itself, the legql interest in notes, due the Bank, in the Trustees, so as to 
enable them to sue at law thereon in their own names. 

, It vested in them the equitable interest in such notes, which they could enforc 
in chancery; aud after the Bank forfeited its charter, and they could no 
longer use its name as a nominal plaintiff in an action at law upon sucnotes, 
they could only collect them by bill in chancery. 

Appeal from the Chancery, side of the Washington Circuit Court. 

Bill in Chancery by Biscoe and others, as Residuary Trustees 
of the Real Estate Bank against Sneed, Brodie and Costa, de-
termined in the Washington Circuit Court, before HON. W. W.
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FLOYD, Chancellor, in May, 1848. The bill was filed 18th April, 

1846. 
The averments- in the bill, are, briefly, that the defendants, on 

the 22d of March, 1842, executed to the Real Estate Bank their 
note for $18,000, due at 6 months from date ; that on the 2d of 
April, 1842, the Bank made a general deed of assignment, ' by 
which she transferred all her assets to fifteen Trustees, of whorn 
the complainants are successors, rightfully and by operation of 
the deed, by . the particular steps set forth ; that on the 29th of 
July, 1844, by judgment of this Court, the charter of the Bank 
was taken away ; • that the note of defendants was part of the 
asserts transferred by the deed, but it was never endorsed by 
the Bank, or assigned or transferred in any other way than by 
the deed, which was not attached to the note, and the complain-
ants have only the beneficial and not the legal interest in it : that 
on the 25th of September, 1842, Sneed paid on the note $250, 
and on the 19th May, 1844, $100, except which the note is unpaid. 

To . this bill a demurrer was interposed. Its grounds .are, that 

the bill shows the note was regularly endorsed and assigned to 
the Trustees, and that up to the 29th of July, 1844, they might 
have sued at law, and did not do so : that the complainants show 

themselves to be the legal oWners of the note, was the sole • legal 
interest therein. Demurrer sustained, bill dismissed, and appeal. 

• PIKE, for the appellants : The general deed of assignment did 

not vest in the assignees any legal interest in. the note. (Buckner 
et al. vs. Real Estate Bank, 5 Ark. 536. Story on Prom. Notes, 120 

to 140. Walters vs. Millar, 1 Dallas 369.) An equitable as-
signee of a chose in action may come into and have relief in 

equity. (Exparte South, Swans, 393. Lett vs. Morris, 4 Sim. 

607. Exparte Alderson, 1 Madd. 53' Rowe vs. Dawson, 1 Ves. 

332. Id. 348, 375. 2 Id. 6.) And where he cannot sue at 
law in his own name or in the name of the assignor. Mose-

ley vs. Boush, 4 Rand. 392, cited 1 Eq. Dig. 193. 

D. WALKER, contra, contended that the legal interest in the 
note vested in .the assignees by the deed of assignment and pas-

sed to the residuary trustees and their successors ; and cited
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Conway Exparte, (4 Ark. Rep. 361,) where the court say "that 
the legal title to the choses in action vested in the assignees for 
a limited time (two years) and then passed absolutely to the five 
residuary trustees." Gray et al. vs. The Real Estate Bank, 5 Ark. 
93. Roane el al. vs. Lafferty et al. 5 Ark. 465. Robinson et al. vs. 
Denton, 1 Eng. 283. Roane et al. vs. Brodie et al. 3 Eng. 267. 

Mr. Chief Justice JOBNSON delivered the opinion of the court. 
The only question raised by the record in this case is whether 

the bill sets up such facts as to authorize the complainants to 
come into a court of equity. The facts relied upon are that the 
note described in the bill was transferred by deed of assignment 
and not by actual endorsement either upon the paper itself or 
upon any paper attached to it, and that the bank, to whom 
it was originally made payable, had ceased to exist. The de-
fendant, in support of his demurrer has cited Conway Exparte, (4 
Ark. Rep. 361.) Gray et al. vs. The Real Estate Bank, (5 Ark. 
Rep. 93.) Roane et al. vs. Lafferty, (ib. 465.) Robinson et al. 
vs. Denton, (1 Eng. 283,) and Roane et al. ps. Brodie et al. (2 Eng. 
267.) This court asid in Conway Exparte, at page 361, "It is 
contended that as the entire legal estate vested by operation of 
the deed in the whole number of the trustees, of course it cannot 
afterwards be divested out of them, and the legal estate pass 
into a less number. This argument takes for granted the point 
in controversy to be proved. The vesting of the estate is by ope-
ration of the deed. If the deed be valid, it must all stand together, 
provided its parts can be made to harmonize. The trustees take 
under the deed and by its authority :" and at page 366 of the 
same ease, it is said "All the legal interest vests by the assign-
ment nominally in the trustees but substantially in the cestuis que 
trust or creditors, (they being entitled to all the profits or equity) 
and the residuum, in any, after the payment of the debts, results 
to the stockholders or grantors. The trustees have not even a be-
neficiary interest in the estate : they are seized for others and not 
for themselves. The moment they are seized, that moment all the 
substantial benefits of the fee pass out of them into others. They 
are merely the legal recipients or organs, by which the convey-
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ance is rendered valid for higher and more beneficial purposes." 
There is certainly nothing in all this that can be construed into 
a recognition of the right in the trustees to sue at law in thei r 
own names, solely under and by virtue of the deed. Indeed the 
opposite idea would seem to be indicated from the fact that it is 
said "all the legal interest vests by the assignment nominally in 
the trustees but substantially in the cestnis clue trust;" and that 

the trustees have not even a beneficiary interest in the estate; they 
are seized for others and not for themselves," and that "the mo-
ment they are seized that moment all the substantial benefits of 
the fee pass out of them into others." 

The court, in the case of Gray et al. vs. The Real Estate Bank, 
(5 Ark. Rep. 93,) say expressly that they give no opinion upon 
the point now under consideration. They said that "These 
questions, as .to the legal mode of making assignments of choses 
in action, under the statutory provisions above quoted, we do not 
conceive to be presented by the pleadings in this case, so as 
necessarily to require their decision, and therefore we express no 
opinion upon them. The plea, it is true, does not allege that the 
assignment was written or endorsed upon the bill, or show 
whether it Was by deed or by parol, but it does expressly aver 
the assignment arid delivery of the bill by the bank to James S. 
Conway (and several other persons named in the plea) on the 2d 
day of April, 1842, for value received : and the defendant in error 
by omitting to assign specially as cause of demurrer the objec-
tions now urged against the plea cannot take advantage thereof, 
according to the decision of this court in the case of Davis vs. 
Gibson, (2 Ark. Rep. 115,) and the court is bound to disregard or 
amend these defects in the plea and proceed to give judgment 
according to the very right of the cause, provided sufficient ap-
pear in the pleadings to enable them 'to do so. (Rev. Stat. Ark. 
ch. 166, secs. 60, 61.) The plea in this case shows unquestiona-
bly an assignment and delivery by the bank to third persons of 
the bill of exchange on which the suit is founded, and this is, 
surely, enough to enable the court to proceed to give judgment
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according to the very right of the cause, although the precise 
manner of making the assignment is not specially set out : yet 
if it be true, as stated, that the bank has assigned, transferred, 
made over and delivered the bill to a third party, the presumption 
is a legal one and must be indulged, that the transfer or as-
signment was made according to law or mercantile usage and 
custom in such cases," 

In the case of Roane et al. ,vs. Lafferty, (5 Ark. Rep. 465,) - the 
declaration not only stated that the bank had made her deed of 
assignment on the 2d of April, 1842, but also alleged that by 
endorsement on said note, then made by Thomas W. Newton, 
cashier of the principal bank of said bank at Little Rock, and 
the agent of said bank authorized in that behalf, assigned and 
transferred said note. • The court in that case, when passing 
upon the effect of the assignment said, "In this case the appel-
lants claim to derive title to the note, which is the foundation of 
the action, from the bank, the payees therein named, by an as-
signment thereof by her made to twelve of them and three other 
persons, as successors and survivors of whom they sue. The 
note being assignable by the statute (Rev. Stat. ch. 11, sec. 12,) 
the assignment thereof, according to the uniform course of- the 
adjudications of this court, vested in the assignees the legal in-
terest in, and right of action on the note ; whieh could not be 
divested otherwise than by a new assignment thereof by them 
to some other persons or party." It is not pretended in that 
case that the legal interest in the note passed to and vested in 
the trustees by means of the deed of trust, but it is put upon the 
sole ground of . the endorsement upon the note by the authorized 
agent of the bank. 

The declaration in the case of Robinson & Robinson vs. Denton, 
(1 Eng. 283,) also averred an assignment of the note by the-
cashier, and that by virtue of said assignment the plaintiff claimed 
the right to sue upon it. And the case of Roane et al. vs. Brodie 
et al. (2 Eng. 264,) did not raise the question, as it went off upon 
a plea of puis darrien continuance, which plea. did not controvert 
the right of the original trustees to institute the suit but simply 

[11
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denied their right further to prosecute it, since their number had 
been reduced by an election held under the provisions of the 
deed of assignment. We consider it clear, therefore, from a 
careful review of all the cases cited by the defendants that the 
doctrine contended for by them has not been recognized by this 

court. 
The counsel for the complainants, amongst other cases, has 

referred us to the case of Buckner et al. vs. The Real Estate Bank, 

(5 Ark. Rep. 537). This case is believed to be directly in point, 
and also to be conclusive of the question. The court in that 
ease said that "The question to be decided here arises upon the 
demurrer to the plaintiff's replication, which is an answer to the 

defendant's plea puis, darrien continuance. The replication avers 

that the bill of exchange . upon which the suit is brought, was as-
signed and transferred upon the 2d of April, 1842, by deed of 
that date duly executed, whereby the Real Estate Bank of the 

State of . Arkansas conveyed the same wiih all her estates, real 

and personal, choses in . action and assets to certain trustees 
therein mentioned for the payment of all her debts and liabilities. 
This assignment is shown by the plea to have been made snb-
sequent to the institution of the suit; and the inquiry now is 

does the deed of assignment pass the legal estate in such man-
ner as to divest the corporation of her right of action and convey 
the same to the trustees? It is by the force of the custom of 
merchants that a bill of exchange is assignable. Our statute 
only confirms the negotiability of such instruments as it existed 

by the lex mercatoria. It changes no principle of the law merchant 
in regard to the manner of assignments but expressly recognizes 

them. 
The jurisprudence which regulates bills of exchange, is foun-

ded upon and embodies the usages of merchants in different 
commercial countries and the general principle of natural law 
as applied to their respective rights, duties and obligations. 
(Story on Bills of Exchange 25.) A bill payable to a person or 
his order, is properly transferable by endorsement. "Properly," 

says Justice .Story, "because in no other way will the transfer
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convey the legal title to the holder, so that he can at law hold 
the other parties liable to him ex directo, whatever may be his 
remedy in equity." "If there be an assignment without endorse-
ment, the holder will thereby acquire the rights only that he 
would acquire upon an assignment of a bill not negotiable." 
(Story on Bills Ex., sec. 201.) A plaintiff, who sues upon a bill 
of exchange, must show title in the same manner as every other 
plaintiff. The title of an original payee is immediate and ap-
parent upon the face of the bill. He who takes by assignment, 
takes a derivative title. which the common law does not acknow-
ledge. He takes title by the lex mercatoria, and the custom in 
such cases directs that the manner of assignment should be made 
by a writing called an endorsement, purporting that the contents 
of the bill are to be paid to a third person. And in respect to 
bills drawn in favor of a person or bearer, the assignment is to 
be made by delivery. In such a case, the bill is not negotiable 
or payable to order, but to the person or bearer: it is then trans-
ferable only, by delivery. Either actual or constructive delivery 
is indispensable to constitute a legal title to such a bill. In cases 
where an endorsement is necessary to pass a bill, no particular 
form of words are required. The word "endorsement," in its 
strict sense, imports a writing upon the back of the bill, but it is 
now settled that this is not essentially necessary to pass the bill. 
On the contrary, it would be a good endorsement if it were made 
upon the face of the bill, or on another paper annexed thereto, 
(which is called, in France, Allonge,) and which is sometimes 
necessary where many successive endorsements are to be made. 
Chit. on Bills, ch. 5, p. 147." 

In Hapkirk vs. Page, (2 Broc. 41,) Chief Justice Marshall held 
"that the legal interest in a bill of . exchange, according to the 
law merchant, could not be transferred otherwise than by an en-
dorsement, and the endorsement must be upon the bill, or at least 
must accompany it ; and that a general assignment by deed of 
all the debts of an individual cannot be considered as a nego-
tiation of a bill upon mercantile usage, so as to authorize the 
holder to sue in his own name. " The doctrine here laid down
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conclusively shows that the deed of assignment we are here con-
sidering does not transfer the legal interest in the bill to the trus-
tees in such manner as to authorize them to sue in their own 
Dames. In other words, that it is not a good endorsement or as-
signment. Chitty on Bills, eh. 5, 178, 179. Ch. 6, 218, 219, 252. 
Kent's Com. (4 Ed.) 78. Story on Bills 221. Gibson, ce . Johnson 
vs. Merrit & Fenno, 1 H. Bla. 562. Waters vs. Miller, 1 Datl. 
269. Douglass vs. Willamon, 6 Wend. 639." 

The law is precisely the same in respect to the transfer of the 
legal interest in promissory notes. It is laid down by Story on 
Promissory Notes, (p. 125, 126,) that, "If . a promissory note is 
originally payable to a person or his order, then it is properly 
transferable by endorsement. • We say properly transferable, be-
cause in flo other way will the transfer convey the legal title to 
the holder, so , that he can, at law, hold the other parties liable to 
him ex directo, whatever may be Ins remedy in equity. If there 
be *an assignment thereof without an endorsement, the holder 
will thereby acqui re tile sa me rights only as he woul d acquire 
upon an assignment of a Dote not negotiable. We think it clear 
and cunquestionable, from these authorities, that the deed of as-
signment did not, per se, convey the legal interest in the note; 
and that, consequently, the trustees could not have maintained a 
suit at law in their own names, the equitable interest alone having 
passed. 

The remaining point to be settled is, whether the trustees were 
bound to sue at law in the name of the Bank for their use and 
benefit, or were they at liberty to go into chancery?. In the case 
of Bow vs. .Dawson, Ves. Sr. 331, 332,) Towson and Cowdry 
lent money to one Gibson, who made a draft on Swinburn, the 
deputy of Horace Walpole, viz : " Out of . the money due to me 
from Horace Walpole out of the Exchequer, and what will be 
due at Michaelmas pay to Towson £400, and to Cowdry £200, 
value received." Gibson became a bankrupt; and the question 
was whether the defendant Towson and the Executors of Cow-
dry were first entitled by a specific lien upon this sum due to the 
estate of Gibson, or whether the plaintiffs, the assignees under
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the commission, are entitled to have the whole sum paid to them : 
it being insisted for them that this draft was in the nature of a 
bill of exchange and that the property was not divested out of 
the bankrupt, at the time of the bankruptcy, in law or equity. 
The Lord Chancellor, in that case, said, " This demand and the 
instrument under which the defendants claim, is not a bill of ex-
change but a draft, not to pay generally, but out of his particu-
lar fund, which creates no personal demand, therefore not a 
draft on personal credit to go in the common course of negotia-
tion, which is necessary to bills of exchange, by draft on the 
general credit of the person drawing, the drawee and .the in-

dorser, without -reference to any particular fund. The first case 
of which kind I remember to have been determined in B. R. not 
to be a bill of exchange, was a draft by an officer on the agent of 
his regiment to be paid out of his growing substance. Then 
what is it, for it must amount to something? It is an agreement 
for valuable consideration before had to lend money on the faith 
of being satisfied out of this fund : which makes it a very strong 
case. If this is not a bill of exchange, nor a proceeding on the 
personal credit of Swinburn or Gibson, it is a credit on this fund, 
and must ammmt to an assignment of so much of the debt, and 
though the law does not admit an assignment of a chose -in ac-
tion, tins court does ; and any words will do ; no particular 
words are necessary. In the case of a bond it may be assigned 
in equity for valuable consideration and good although no spe-
cial form used." The Lord Chancellor in this case, after having. 
determined that the transaction under consideration amounted 
to an assignment in equity, proceeded to decree in favor of Tow-
son and the Executors of Cowdry for the amount transferred - to 
them, and then directed that the cost of all parties be paid out 
of the remainder of the Exchequer money. This, it is true, was 
not a proceeding directly upon the assignment for the recovery 
of the sum assigned, yet it drew intO it that question and it was 
fully sustained by the court.
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The mode of assignment adopted in this case by general deed 
of assignment is utterly unknown to our statute and consequently 
could not convey more than the equitable interest in the instru-
ment. Its being admitted to be a mere equity would seem to 
supersede the necessity of adding either argument or authority to 
prove that it might be enforced in a court of equity. This would 
seem to follow from the very, nature of the interest involved in 
the controversy. But if there could be any doubt about the ju-
risdiction of the ch=cery court, in case that all parties were now 
in full life, which would enable the complainants to sue at law 
in the name of•the bank for their use and benefit, that doubt is 
now completely dispelled when it is considered that the party 
who might have been made the nominal plaintiff has been 
brought to experience -a civil death, by which she has been deprived 
of all capacity to sue either at law or in equity. 

Under the facts as presented by the bill the complainants are 
not at liberty to sue at law in their own names, nor can they use 
the name of the bank, who was the payee of the note. They are 
therefore wholly remediless at law, and this of itself is sufficient 
to give the chancery jurisdiction. The decree of the Washing-
ton circuit court in chancery is therefore reversed, annulled and 
set aside with costs and the cause remanded with instructions to 
be proceeded in according to law and not inconsistent with this 
opinion. 

Mr. Justice WALKER did not sit. 
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