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LEVY VS. BROWN & FENNO. 

In an action on a note before a justice of the peace, one of the plaintiffs, who 
was made a witness by defendant, testified that the contract was usurious; 
on appeal to, the circuit court, he testified to a different state of facts, 
and verdict was rendered . for plaintiffs—Held that defendant was entitled 
to a new trial 'on the grounds of surprise, inasmuch as he had relied on the 
statement of the plaintiff as made before the justice, and on that account 
produced no other evidence of the usury. 

Where a note is executed on a Usurious loan, but the usury does not appear 
on the face of the note, it may be established by parol. 

Writ of, Error to Pulaski Circuit 'Court. 

William Brown and Joseph Fenno sued jonas Levy before a 
justice of the peace of Pulaski county, in March 1848, on the 
following instrument : 

"$100. Thirty days after date we or either of us promise to 
pay Brown & Fenno, or order, one hundred dollars for value 
received. Little Rock, Oct. 7, 1847.

WM. FISHER, 
JONAS LEVY." 

Judgment for plaintiffs before the justice, and appeal by Levy 
to the circuit court of Pulaski county, where the cause was de-
termined before the Hon. WM. H. SUTTON, then one of the circuit 
judges, in April 1848. 

The cause was submitted to the court sitting as a jury, defen-
dant relying on the plea of usury. Plaintiff read the note sued 
on in evidence, and rested. 

Defendant introduced as a witness in his behalf Wm. Brown, 
One of the plaintiffs, who testified that he told Levy that he had 
many usurious contracts, and that he would lend him $100 en-
tirely upon and foi- his accommodation, and not upon interest, 
but that if Fisher, the principal in the note, for whom said mo-
ney was borrowed, paid interest to Levy at the rate of five per 
cent. per month, then the witness was to receive Rich interest,•



ARK.]	 LEVV VS. BROWN & FENNO.	 17 

and not otherwise. That he loaned the money to Levy that he 
might loan it to Fisher, and that if the latter paid five per cent. 
per month, the witness was to receive it : that Levy told witness 
that he could get five per cent, per month from Fisher for said loan. 

Levy had also sworn Fenno, the other plaintiff, who stated 
that Wm. Brown told him that Levy wanted to borrow money 
for Fisher, and that he consented to the loan, which was all he 
knew about it. The above was all the evidence. Finding and 
judgment for plaintiffs for the amount of the note. Motion for 
new trial by Levy on the grounds that he was taken by surprise' 
on the trial, and that the finding was contrary to law and evi-
dence. In support of the motion he filed an affidavit as follows : 

" That upon the trial of this cause before the justice of the 
peace, Wm. Brown, one of the plaintiffs, was introduced as a 
witness in behalf of defendant, and made oath that the note 
sued on was given for money by him, Brown, loaned to defendant, 
and that he, Brown, was to receive in consideration of said loan 
five per cent, per month on the amount of said loan ; and that 
he paid one hundred dollars in cash for said note. And that 
upon the trial before this court upon appeal, the said Brown was 
again introduced as a witness in behalf of defendant and made 
oath, cc. e. [here the testimony of Brown was set out as above stated.] 

Defendant further states that — Stamper, now a . citizen of 
New Orleans, La., was present when said loan was made, and he 
can prove by him that the note in question was executed in 
consideration of a loan of one hundred dollars, and that it 
was agreed between this defendant and said Brown that Brown, 
in consideration of said loan, was to receive five per cent. per 
month interest thereon ; and that the said Brown retained 
out of the money at the time five dollars, one months interest, 
only paying to defendant ninety-five dollars. Defendant further 
states that he would have obtained the testimony of said 
Stamper, or would have made efforts to have do so, to be sued on the 
trial of this cause, but for the reason that he had a right to pre-
sume that the said Brown would swear to the same state of facts 
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on the trial before this court that he swore to on the trial before 
the justice; and this defendant believes that he can obtain the 
testimony of said Stamper by the next term of this court, if a 
new trial is granted." 

The court overruled the motion for a new trial. Levy took a 
bill of exceptions setting out the facts, and brought error, 

BERTRAND, for the plaintiffs. It is well settled that a party 
surprised on the trial is entitled, upon a proper showing, to a 
new trial: a court will always relieve a party from the effects of 
a surprise when he has been diligent in endeavoring to avoid it. 
1 Clarke's Rep. 162. The testimony of the witness, one of the 
plaintiffs, before the justice, was sufficient to make out the de-
fence of the defendant, and he had no right to suppose that the 
witness would swear differently on the appeal : he was then justified 
in relying upon his testimony, and was clearly surprised: and for 
that reason entitled to a new trial. Miller vs. Fisher, 3 Marshall's 
Rep. 109. 2 Bibb. 33. . 

FOWLER, contra. The court will not grant a new trial where 
the defence is unconscionable, (as in this case), though the find-
ing be • against the weight of evidence, against the strict rulos of 
law, or obtained through surprise. (1 Burr. Rep. 54. 9 John. 
Rep. 264.. 2 Salk. Rep. 644. 2 Wits. Rep. 306 ;) or where .the 
party has not used due diligence to procure the testimony if 
known, (2 Ark. 42, 54, 144, 352. 5 ib. 259. 1 Mo. Rep. 38. 1 
Cow. Rep. 382. 1 Wits. Rep. 98,) or where the testimony is 
cumulative : or where the new testimony is intended to impeach 
the character of a former witness, (2 Ark. 144, 5 John. Rep. 249, 
4 ib. 425,) particularly the party's own witness, (McNally's Ev. 
325. Peake's Ev. 126. 1 Stark. Ey. (5 Amer. Ed.) 185.) 

The usury must appear upon the face of the written contract, 
(Dig. chap. 90, sec. 7,) and cannot be proved by parol ; for parol 
evidence is inachnissible to change, vary or contradict the writ-
ten contract. 2 Stark. Ev. 550, 544. Peake's Ey . (by Randall)
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112. 4 Bro. Ch. Rep. 518. 1 Ves. Rep. 218. 1 John. Ch. l?ep. 
282. 

MR. CHIEF JUSTICE JOHNSON, delivered the opinion bf the court. 
The question presented is whether the facts contained in the 

affidavit of Levy show such a surprise as to entitle him to a new 
trial. The state of case, as testified by Brown before the • jus-
tice and that detailed by him in the circuit court, according to 
the affidavit, are essentially variant, and as a necessary conse-
quence calculated to produce very different results. In the case 
of Phenix vs. Baldwin, (14 Wend. 62,) where the defendant had 
taken the deposition of a witness under a commission which 
witness appeared in court upon the trial, having been introduced 
by the plaintiff and subjected to a viva voce examination, the de-
fendant, after a finding against him, moved for a new trial, and 
in support of his motion, filed an affidavit that the testimony of 
the witness upon the trial was materially different from his de-
position under the commission, that he was consequently taken 
by surprise, and that on a new trial he would be able fully to 
establish his defence by other witnesses, the court, being of opin-
ion that the testimony of the witness as given on the trial was 
not materially different from that given by him under the com-
mission, and no affidavits being produced of the 'persons whose 
testimony the defendant hoped to procure on , a second trial, re-
fused the motion. The court in the case doubtless would not 
have required the affidavits of the persons, who were proposed 
to be subsequently introduced as witnesses, in case that a mani-
fest variance had appeared between the deposition and the tes2 
timony as detailed in the court below. The party who had taken 
the deposition Was presumed to know what it contained, and in 
case it was not sufficient for his purposes, it was his duty to have 
used due diligence to supply its defects before the time should 
arrive when he would be required to use it. If he would•rest 
upon his deposition, with a; knowledge of other testimony by 
which he could fully establish his defence, and that too when he 
received the full benefit of the deposition, or that which was



20	 LEVY VS. BROWN & FENNO.	 [11 

equivalent to it, he was clearly guilty of laches, and as a matter 
of course, could not be heard to object to the finding, unless he 
would at least produce the affidavits of the persons by whom he 
expected to complete his defence. 

It is objected that the additional evidence sought to be used 
upon a re-hearing, is merely cumulative, and that, if procured, 
it could not be used, as its effect would be to impeach the defen-
dant's own witness. It is a general .rule that a new trial should 
not be granted upon the sole ground of a discovery, after ver-
dict, of parol testimony concerning a point _litigated, or a fact 
known to the party at the trial, because the converse of this rule 
would open a wide field for unfairness and subornation, and 
would tend to protract litigation, and render it not only uncer-
tain but almost interminable. And hence, for, a like reason, it 
has been often decided that a new trial should not be awarded 
merely on the ground of a discovery of testimony to impeach a 
witness who testified on the trial. But surprise is altogether a 
different ground for a new trial. It does not, like discovery, im-
ply negligence but shows a satisfactory reason for the non-pro-
duction of testimony known to exist, but the materiality of which 
on the trial resulted entirely from the unexpected fact respect-
ing which the party seeking a new trial had been lulled either 
by the antagonist party or the witnesses of that party, and had 
therefore been surprised. And in a case of such surprise, the 
fact that the . omitted testimony may tend to impeach a witness 
who had been examined on the first trial, is not material. When 
a party has not been surprised by the testimony of a witness 
against him it would be unreasonable to grant him a new trial 
for the purpose of introducing new witnesses to discredit that 
witness. But when he was surprised by the testimony it would 
be equally unreasonable, and even more so, to refuse a new trial 
merely because an opportunity would be thereby afforded to im-
peach a witness on the former trial, so as to effect what would 
have been done without a new trial, had there been no surprise, 
and that is, repel or defeat the testimony by which the party m;-:s 

surprised. See McFarland's administrators vs. Clark, 9 Dana's
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Rep. 134, and the cases there cited. Upon the trial in that case 
after the administrators had proved that the name of Sena Clark, 
subscribed to a paper purporting to be a receipt of full satisfac-
tion from McFarland was apparently in her hand-writing, she, 
on further examination as a witness, denied that she had ever 
signed her name, and averred that she had never heard of the 
paper until she had seen it in the possession of a Mr. Wickliff, 
not long before the trial. After the verdict one of the adminis-
trators and who alone attended to the defence of the case, filed 
an affidavit, in which, among other things, he averred that he 
was present when the writing was shown at his own instance 
by Mr. Wickliff to- Sena Clark, and that she then did not deny 
but virtually admitted its genuineness ; and that this fact he would 
have proven by Wickliff and one Howell on the trial, had he 
known or even suspected that Sena Clark would have testified 
as she did, and whereby he therefore was surprised. The party 
in that case did not pretend that the witness had ever testified 
under the sofemnity of an oath to the fact to which she was 
called upon the trial, but simply that she had virtually admitted 
the fact. 

The fact here stands upon an entirely different ground and 
would much more fully justify the defendant in relying upon the 
testimony of the witness. He stated in his affidavit that his 
witness, Brown, had testified under oath before another court 
in the same case, and between the same parties, that he the said 
Brown had loaned the money to the said defendant, for which 
the note sued upon was given, and that he was to receive, in 
consideration of said loan, five per cent, per month. Had the 
witness testified to the same state of facts in the circuit court, 
it is manifest that the result must have been directly the reverse 
of what it was, as it would have been a complete answer to the 
action. 

The motion for a new trial was addressed to the sound discre-
tion of the circuit court, and the question upon which that dis-
cretion was to be exercised was whether the party seeking the 
new trial had been diligent in the preparation of his defence, or
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whethei- he had been guilty of negligence. We think it would 
be difficult to conceive of a case where a party would be more 
fully and completely excusable in' not making further exertions 
to produce additional testimony. The legabpresumption was that 
the witness testified to the truth before the justice, and nothing 
could be f urther from the intendment of the law than that he 
would depart, in the least mimitia, from the precise statement 
then and there made. s The defendant was not even required to 
seek other and additional testimony as a matter of mere precau-
tion, to be used in case of the death of his witness, as he had 
already placed his testimony in such a situation as to be acces, 
sible to him in that event. He was, therefore, in every aspect 
of the . case, entirely warranted in relying alone •upon his testi-
mony, and as such he was most clearly surprised and consequently 
entitled upon that ground alone to a new trial. 

It is also contended in behalf of the plaintiffs below that the 
usury must appear upon the face of the contract itself, and that 
it cannot exist in parol. As an answer to this position we will 
simply refer to the argument of the court of appeals of Ken-
tucky in the case of Lear vs. Young, 3 .Marshall's Rep. 421. It is, 
by that court in that case, held as follows to wit : "It is true that 
the verbal contract would, independent of the statute, be merged 
in the written agreement, and being inconsistent therewith, parol 
evidence would be inadmissible to prove it. But if we are cor-
rect in supposing the written agreement to be void under the 
statute, in consequence of the illegality of the verbal contract, 
it is obvious that the latter cannot be merged in the former ; for 
it is only in virtue of its superior obligation that a wrtten con-
tract has the , effect of extinguishing the verbal contract upon 
which it is founded ; and of course when it is no obligation it 
can have no such effect. With respect to the admissibility of 
parol evidence to prove the contract there can be no doubt, fOr 
it is well settled that any matter which shows that a security is 
void on the ground of its being usurious, may be averred and 
proven however contrary it may be to the terms of the security." 
An agreement to pay more than legal interest for money loaned
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on note, such agreement being made at the time of the loan, is 
usurious, and renders the note void, though the note on its face 
be for the amount lent with legal interest only. But if the agree-
ment to pay more than legal interest be subsequent to the time 
of the loan, thongh such agreement be usurious, yet it will not 
avoid the note. See Merrills vs. Law, 9 Wend. Rep. 65. 

In view of the whole case therefore, we are clearly of opinion 
that the circuit court erred in refusing a new trial. The judgment 
of said circuit court is consequently reversed and the cause re-
manded with instructions to proceed therein according to law and 
not inconsistent with this opinion.


