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BOATWRIGHT ET AL. V, STEWART.

1. ATTACHEMERT: Measure of damage, when wrongfully - sued out, .

When an attachment is discharged, and the attached 'property restored
Yo the defendant, then, in a suit upon the attachment bond, upon
showing that the attachment was wrongfully suéd out, the measure
of damages is the actual loss from being deprived of the use of the
property, the injury to it, and the expenses incurred in defending the
attachment proceedings. But when the attached property is totally
lost by means of a wrongful attachment, and only then, the measure
of damages is the value of the property when attached.

2. BAME: Liability for waste of attacked property. .

When an attachment is wrongfully sued out, the pl.aintiﬂf and his surety
on the attachment bond are liable for any waste occurring to the at-
tached property in the hands of the officer levying the attachment,
and for all damages resulting from the seizure: .

3. ATracEMENTS: Wrongful, evidence of, in actions on attachment bond.

If the affidavit for attachment be controverted, and the issue be deter-
mined in favor of the defendant, and ‘the attachment be ‘thereupon
discharged, the judgment will be conclusive in an action against the
plaintiff and his surety on the attachment band, that the writ. was
wrongfully issued.  But if the judgment of discharge be for infor-
mality of the affidavit, and not its falsity, then it will not be suffi-
cient proof that the order was wrongfully sued out.

~
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4. SAME: Action on attachment bond for damages.

It is not necessary to the recovery of damages, by an action on an at-
tachment bond, that the judgment in the original action, discharging
the attachment, should fix the amount of the damages.

"APPEAL from Arkansas Cireunit Court.
Hox. Roserr H. CrockEer, Special Judge.

B. C. Bro'wn, for appellants:

1. The onus was on’ appellee to show a wro'ngfu,l’ suing
out or obtainment of the attachment. The attachment was.-
dissolved for informalities in the affidavit and proceedings
before a justice, and the dissolution of an attachment for.
informality is not - proof that it was wrongfully sued out.
Sharp v. Hunter, 16 Ala., 765; Pettit v. Mercer, 8 B. Mon.,

51; Smith v. Story, 4 Humph., 169 Tiller v. Shearer 20 Ala.,
527 Kirkland v. Cox, 1 Jones, N. C. L., 428; Winchester v.
Coz, 4 Greene, Towa, 121; White v. Dingle, 4 Mass., 433;
Lindsayv. Larned, 17 Mass, 190; Vandusor v. Linderman, 10
Johns., 106; Cooper v. Hill, 3 Bush 919 ; Drake on Attach.,
sec. 170,

9. Defendants not liable for injuries to property while in
custody of the officer. Drake on Attachment, chap 12.

3. Tt was error to charge the jury that in “actions of this
character” the damages-were- the value of the property seized,
without regard to - wle't became of it.

4. The fifth instruction for plaintiff was erroneous, as- it
left no question for the jury but the one whether the suit was
biought within five years, and to ascertain the value of the :
property received. '

Enciisg, C. J Thisb was a suit -upon.an. attachment
bond.” The hlStOI‘y of the"-attac}nﬁent suit, as stated in.
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Mears et al. v. Sleu,mt 31 Aﬂc, 17 is briéﬂy as fol—
lows: e

On the fourteenth’ October, 1813 Mcars & Loa.t\vrlght
sued George W. Stewart, on an open account, for $215, be-
fore a Justice of the Peace: of : Arkansas county. . They
filed with the account an’ affidavit, and ..Code . : form.- nf bond
for attachment, which scems to have been 1ssned, and :not
returned by the comstable. .On. the..twenty-seventh, of
Octaber, 1873, defendant appeared; there was a trial by
jury, and verdict and judgment. iw favor .of". plammffs for
$191.25, and defendant 'appealed to the Circuit Court. In

that court -defendant moved to quash the ‘attachment, on the.
ground of informality. of the -affidavit -on \Vhlch it owis

issued by the Justice of the -Peacc.. Plaintiffs ﬁ]ed an

amendment -t6 “the affidavit, but the court sustdined the

motion of the defendant, dissolved the :‘attachment, - drdered
an inquest of damages, which were' assessed by a. jury at
$240, and rendered judgment upon the verdict. The .original

cause of action on which the appeal was taken was then tried,"

and verdict and judgment wers rendéred in ‘favor of plaintiffs
(sixth April, 1875,) for $125. The plaintiffs brought error to
the judgment against them for damages, and ‘this court re-
versed it, because there' was no Statute in.force .at the time
the. judgment was: rendered, authorizing the damages of ‘the
defendant to be assessed in the ‘attachment suit; on. the- disso-

lution of the attachment. The court said that.if the attachment.

was wrongfully sued out, and deféendant damaged thereby, he

had the right to resort toa common law actlon, or a suit upon'

the Code bond to. recover damages. -

The present actio. upon the attachment bond was® com-

menced in the Circuit Court of Arkansas county, on the

seventeenth’ of November; 1879, by -George W. Stewarf the ’
defendant in the attacliment ‘suit, against - Grreen 'W. Boat~ . .

i
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m‘lght one of the prmc1pals in t.he bond and IIenry Youn
the  surety. ‘

“The complaint allc"es, in subsbance, that on the fourteenth
of October; 1873, “Mears & - Boatwright- uommenced ‘an
action’ by attachnient: a'tralnst plaintiff; before W. F. New-
ton, a Justice of the Peace, etc. ~ That in accordance ‘with
]aw they exceuted 4 bond, with'” chrv Young as’ suretv, '-
condltloned ‘that théy would p‘lV thls plalntlﬁ all damages he
mighit sustain by redson-of the ‘action ‘if ~the order of
attachment was wroncrfully obtalned Whlch bond iy set out as
follows: .

“We undertake and are hound to defendant for’ all damage%
lie may sustain’by reason’ of ths a.ctxon, 1f the order therefor
is wrongfully obtained.”-

© Plaintiff further alle ces that after - 'Mears & Boatwright
“had filed the affidavit as reqmred by la\v, and given the
borid, of ‘which -the forecromb is a truc copy, an 'Lttqohment
was issued by said justice, diredted to the’ constable, etc ‘who
levied it upon threé thousand pounds of séed cotton, ﬁfteen acéres
of cotbon in- the ﬁcld and a bay horse, t,he property of the plam-
tiﬂ"-. ‘

" That the suit was tried before the' justice on the thirtieth of
October, 1873, and ‘judgmient rendered against this plfuntlﬁ
from which ke prayed and obtained an appeal, m accordance
with, and within the time prescribed by law.

“That said Justice of the Peace ordered the property at-
tached “to" be- sold, “on- account of its liability to waste, and
that the proceeds be held sub3ect; to the ﬁnal d1spos1t10n of the
Oase ”. ’ R .

- That “on” the ‘trial of said case” in the Circuit Court at
the spring term, 1875, on appea] the attachment * was® set
aside,” dissolved @nd’ heéld for n'uwht. and” ]udgment was ren-
dered for this plamtxff ‘for  $240, dqnncres he had sus-
tained by reason of the issuance of said attachment; from
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which judgment Mears & Boatwright “took an appeal” to
the Supreme Court,” and at its May term, 1876, the judg-
ment was reversed, the court deciding that there was no
law at that time authorizing a writ of inquiry to assess dam-
ages, and that suit should have been brought on the attach-
ment bond. ' o

Plaintiff further alleges that after Mears & Boatwright had
“taken an appeal,” and given a supersedeas bond, they obtained
an order from the Cirenit Court requiring the constable to pay
over to them the proceeds of the sale of the property attached,
and that the same were paid to them, and no part thereof has
been paid to plaintiff. , : -

That plaintiff had been damaged in the sum of $700.00,
by reason of said suit, and the wrongful suing out of said
. attachment, and neither Mears & Boatright, nor Henry
Young, had paid plaintiff said damages, and that Mears had
become a non-resident; wherefore, he prayed judgment against
defendants Boatright. and Young for $700.00. :

After demurrer to the complaint had been interposed, and
overruled, defendants filed an answer with two paragraphs. In
the first they denied that said order of attachment was wrong-

. fully obtained; and, in the second, they alleged that the said
" supposed cause. of action, in the complaint mentioned, did not
acerue to plaintiff at any time within five years next before the
commencement of the suit. )
. The issues were submitted to a jury, and, upon the -evi-
dence and instructions of the court, hereafter noticed, a
verdict was returned, and judgment rendered in favor of
plaintiff for $500.00 damages; a motion for'a new trial was
overruled, bill of exceptions taken, and defendants appealed
to this court. :
;L The court charged the jury, against the objections of

i

appellants, that all of the material allegations and state-




37 Ark] . NOVEMBER TERM; 1881. .- 619

Boatwright et al. v. Stewart.

ments of the complaint, not denied by their answer, were
admitted to be true. o :

The giving of this mstructlon was not made a ground of
the motion for a new trial; but, it may be remarked, that
the Code rule is, that “every material allegation of the
complaint, not specifically’ controverted by the answer, ete.,
ete., must, for the purpose of the action, be taken.as true.
o * *  Allegations . of value, or of amount of damage,
shall not be considered as true by the failure to.controvert them.”
Gantt’s Dig., Sec. 4608.

II. 1In the second, third and sixth Instructions, _moved for
appellee, and given, against the objection of appellants, the
court charged the jury, in effect, that if the action . on the
bond. was' commenced within five years from the time of the -
dissolution of the attachment, it was not barred by the Statute
of Limitation. ) \

It is not insisted by counsel for appellants thart thls ruhng was
an error. .

- Appellee read in ev1denee from the record, the order d1s
solving the attachment, whlch was made at the March term
{perhaps. the sixth of'April), 1875, not “on the trial of the
case,” as alleged in the complaint, but on his motion. This suit
was - commenced, seventeenth of November, 1879 hence five:
years had not transpired between the dissolution of the atbach-x
ment and the bringing of this, actlon, and it was not: barred bye;»
the Statute of leltatlon :

ITI. The fifth 1nstruct10n moved for appellee, and glven by
the court, against, the obJeetlon of appellants,
was that: “The measure of damages in an ac- },,,,,?,*f“”,’f
tion of this nature, is the value of the property or“ﬁt:f:?
at the time of the seizure of the same under. »;E%ngx‘}%}m
the, order of attachment.” v

The .giving of this instruction (erroneous as it is as a gene-
ral proposition,) was not made a ground of the motion for
a new trial; but the sixth instruction moved for appellee,
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: i
and given by the court, against the objection of appellants, and
the giving of which was made g'round of the motlon for a new -
trial, follows: : ' oo

“TIf the’ Jury behcve from the ev1dence that the att'toh
ment, ete., was® dissolved within five ‘years:: next - before the’
commenceément of this suit, they will find" for;” the plaintiff,
etc., the value of the property attached ‘in s$aid ~attachment
suit at the time of thé seizure under said ~dttachment, and .
rnder a verdict for thé amount that the evidence shows the
property was worth, with interest at the rate of six per’
cent per annum’ from the date ‘of the seizure under - the at-
tachment.” : e '

Mr. STDGWIO]\ says: In suits’ on’ qtatutorv undertakings and
bonds given to secure a defenda.nt against-damages and costs
resultmo' from ar attachment, etc;,’ wrongfully issued, -the
measure of damages is substantially indicated by the = térms
of the. instrument as authorized by the Statute] and is the ac-
tual expenses and loss occasioned by the writ, or order, exclud-
ing remote damages Sedgwwk on Damges 6th Ed., p 488 m
note 2.

In Holhday Bros. v. Cohen, 34 Ark., 707, a storehouse
and’ goods were attached, and, in a few days, released; ten
bales of cotton” were ~also attached, and, in four days,
bonded by defendant.  Defendant “controverted the - truth
of the affidavit for the attachment, and there was a verdict
. in his favor, and his damages assessed (under the “Act of

tenth of November, ‘187 5,) at $4,000.  On appeal the
' Judgment was reversed on  several grounds,' _and amdn‘g
them that the damages were éxcessive. -' The court  said:
“In such cases, the damages ‘must be oompensatory merely,
and confined t6 the actual loss from' deprivation of "the
property attached, or injury to it; or, in case of ' closing
business, ‘to the probable proﬁts of the busmese' durmO' the
term of its stoppage InJury to eredlt a.nd loss of pros-
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pective profits thereby, is too remote and speculative.’ .Damage
from. that cause can not be assessed in-an action on the bond,
o1 in the attachment suit. If recoverable at all, it must be in:
a separate action on the case.”. . .= S : ‘
~In- this case, if the cotton and horse attached had remained’
in custody of the officer until the attachment was dissolved,
they: would: have been . restored-to - appellee, as ‘he: did not.
bond them. Gantt’s Digest, Sec. 424.. Then in’a suit upon
the 'a‘ttachment‘. bond, upon a showing. that the attdchment was
wrongfilly sued out, the measure of damages .would have been.
the actual loss from.deprivation of the .use of the.property,
injury to it; and expenses incurred by him: in defending the
attachment. proceedings.” Drake on Attachments (5th-Ed.), Sec. .
175 S .. ;:“.4. : A ol
-The complaint alleges that the Justice.of ‘the Peace .ordered
the property attached: to be- sold, on account of its liability.
to- waste, and that the proceeds be -held. subject to the- final
disposition of the.case. - -~ < e e
- “When this order was made, whether a sale was made under
it, and, if so, when and what sum of money the property was.
sold for, is not alleged in the complaint; . ..
Tt is alleged, further on in“the complaint;. that, ‘after the
plaintiffs in the attachment “had taken an - appeal,” from the
judgment on the inquest of damages, ‘they obtained an order
of the -Circuit- Court requiring the -constable to pay over: to
them' the: .proceeds of sale, of the property: attached, and the
same was paid fo them, and no part thereof to plaintiff in this.
suit. " T
- Taking this to be'true, the proceeds of sale must have been
applied, by the order of ‘the Cireuit Court, upon. the. judgment
which the plaintiffs in the attachment suit-had: obtained in.that,
court against appellee for their -debt, ete.;.and. so, in that way,
he got'the benefit of the proceeds of the sale of the property.at-
tached.r.;.; . T i il ar o onhe e b
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It was, therefore,-an error for the court to direct the jury
to assess appellee’s damages at the value of the property when
attached, with interest, making no deduction for the proceeds
of the sale, which had been applied to the judgment against
him: It could. only be where the property is totally lost by
means of a wrongful attachment, that its value, when seized,
would be the measure of damages. . Drake on Attachment (5th
Ed.), Sec. 175. : o :

-On the trial, appellee introduced in evidence an execution
issued by the Justice of the Peace, thirty-first of ‘October,
1873, upon the judgment rendered by -him in favor -of the
plaintiffs in -the attachment .suit, and it appears from - an
endorsement made upon . it by the constable, that .the.
attached property was sold at a public sale, made under the
execution, for $119.64. It was, perhaps, the ~.proceeds of
the sale that the Circuit Court ordered to -be applied to the
Judgment recovered by the plaintiffs in the attachment sui
on the appeal from the judgment of the Justice.. . - . :

+ The allegations of the complaint are vague and inaccurate as
to the attachment proceedings, but it has not been insisted here’
that the court below erred in overruling the demurrer to it.

IV. The court refused all of the instructions moved for ap-

- pellants;- the fifth of which was, in. substance:.

2. : d
g pnhtity “If the jury believe from the evidence that the
:t,?f] broper.  -property seized under the attachment, was' wast-
y. X

" ed in the hands of the'officer levying.the attach-
ment, the defendants in this suit are not, nor were they, .re-
sponsible for such waste. o

The property attached. was “in custody of the .constable
from the time of its seizure, about the middle of October,
to the time of the sale, which occurred somie time in Decein-
ber. There was evidence conducing to prove that during
that period, the cotton in' the field ‘was damaged, and that
the seed cotton, which was in-a house when attached, -was

!
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removed to a pen, and also damaged, and that both brought
less at the sale than their value when attached. ° '

But for the attachment appellee might seasonably have gath-

_ered, housed and prepared for market the cotton-in the field,
and taken care of the seed cotton, but he was deprived of the
management during the time they were in custody of the of-
ficer, under the attachment. ‘

We have shown above, that in a suit upon an attachment bond
when the attachment is wrongfully sued out, the plaintiff may
recover actual damages. “On general principles,” says Mr.
Draxke, “it must be the natural, proximate, legal result or con-
sequence of the wrongful act. *- * * Actual damage may
be comprehended under two heads: . 1st:--Expense and losses
incurred by the party in making his defense to the attachment
proceedings; and 2d, The loss occasioned by his being deprived
of the use of the property during the pendency of the attach-
ment, or by an illegal sale of it, or by injury thereto, or loss or
destmctio'n thereof.” Drake on Attachment (6 Ed.), Sec. 175.°

Whatever may be the liability of the officer for negligence
or want of proper care of the property while in his custody
under an attachment, no doubt the plaintiff, and his surety on
the bond, are responsible for such damage to the property at-
tached, as may be the result of the seizure, when the writ 'is
wrongfully sued out. '

The.court did not therefore, err in refusmg the ﬁfth instruc-
tion moved for appellants.

V. Before considering the further a.nd onl

additional point made here upon the other iny 8 At:f.chmm :
structions moved for appellants, and refused by -~ Bridence of,

. getions on at-
the court, it is necessary to refer again. to th@"  tachment bonde

pleadings and evidence. . ‘
The Statute prescribes the grounds on- w§ch an. attach-
ment may be obtained (Gantt’s Dig., Sec. 388), and that an
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order of ‘attachmgnt may be made .on an affidavit shiowing
the nature of the claim, that it is just,  the amount, ete.,
.and 'the existence in the action of some -one. of the grounds
‘prescribed, ete.. Ib., 389. - The order for attachment is not
-tc be issued until a bond is e‘zecuted conditioned .that “plain-
‘tiff. shall pay.defendant all damages which he may sustain by
reason of the attachment, if the order 1s W'rongfully obtalned ”
“Ib. 891.:

‘The complamt alle ges that the. plalntlﬂ"s in the atmchment
sult filed the aﬁidawt requu'ed by law,; and gave-the - bond
-sued on.. The. affidavit is not:set out in the: complaint, nor
was it. 1ntroduced as evidence on the trial, nor.was it alleged -
or..proven.that-any ground for attachment sfated in it was
untrue, nor :was its. truth ‘controverted in the.: Cireait Court
. on appeal nor does it appear to have been controverbed beforc‘
the justice. .

The - complalnt alleges in genera.l terms -that plamtlﬂ-' had
“been damaged by the wrongful suing out of the attachment.

.‘The answer-denied that the order of attachment was wrong-
<fully obtained. This made. the material issue in the case.

Had appellee controverted. the. affidavit, as he might have
done. if he deemed any of its material: statements. false, (I0..
Sec. 457 ) and ‘had such issue been determined -in:. his favor,
and the attachment thereupon dissolved,: - the Judgment
would have been: conclusive in this suit upon the -bond. "that
the order of attachment was wrongfully = obtained. - .-Drake
on Attachment (6 Ed.), Sec. 173; Mitchell v.. Mattinalu, 1
Metcalf (Ky.),.237. - ‘. : :

Urider the issiie made some- proof was requlred of appc]leo
that ‘the order.of attachment was wrongfully obtained. Drake
on Attachments, ¢ Ed., Sec. 173 ; Burrows. et al. v. Lehndorf
8 Towa, 105 Vietis v. Hagge, Ib 193, .

-The order of -the court. dissolving : the, a'rtachment on. his
mo’mon, was the only evidence introduced by appellee to

ti
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prove that the order of - attachment was wrongfully obtained.
Appellants read in ewdence the motlon upon whlch the order.
was made. e

No doubt; as was' Sald in Meams et a,l v. Stewa,rt 81 Ark.,.
117, the motion was sustained on-the grounds' of some inform-
ality -in-the affidavit:. There was nothing elsé in the ‘motion
on which the court would probably, or should have susta.med
it. :

The ﬁrst g’round of the motion: questloned the sufﬁc:lency of
the affidavit. '

. The second was that there was no: writ of attachment If
none issued, there was none to quash. It appears that the writ-
had been lost, which was no cause of quashal.

The third was that defendant (appellee here) had not been
served with a summons, or notice of attachment These he
waived by appearance.

And the fourth was that he ﬁled an afﬁdawt before the
justice for a change of venue, which was-overruled. -

This, was no_ ‘cause for dlssolvmg the “attachment in the
Qircuit Court on appeal.. ;' The case stood for trial. de novo
there. '

The ObJeCtIOIl to the aﬂidawt Wwas matter in abatement of the
attachment _ .

The order d1ssolv1ng the attachment for 1nf0rmallty in. the
affidavit, which may have been the fault of the justice in draft-
ing it, was not sufficient proof that it was- wrongfully sued out
—that there were no grounds for- it.

Bishop v. Bradford, 16 Ala., 769; Drake on Atta,chmentc
(6 Ed.), Sec. 110, etc.; Pettit et al. v. Mercer;:8 B. Monroe,
51; Winchester et al. v. Cox et al., G Green Towa, 4, 121.
See also Vorge v. Phillips, 37 Iowa, 499’ Cooper et ol v.
Hill, ad., 3 Bush. Ky 219; Ktrkha,m V. Ooe et al., 1 Jones N.
C. L., 429 o
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The first and second instructions moved for appellant were
substantially in accordance with the above rule.

The third related to limitation and was properly refused, be-
cause it proposed to submit to the jury the legality of the judg-
ment dissolving the attachment. o

The fourth was also properly refused, because it asserted .the
erroneous proposition, that no damage could be

4. Action
‘o Bomd. . recovered in this action on the bor.d, unless there
gos . had been a judgment in the original attachment

suit fixing the amount of damage.
The judgment is reversed, and the cause remanded for a new
trial. ’ :




