238 SUPREME COURT OF ARKANSAS, [87 Ark.
Fitzpatrick v. The State.

) FITZPATRIOK v. THE StaATE. |

1. CriMINAL PRACTICE: Entcrmy ﬁndmy of mdwtment on record
When an indicted party is not in custody, the clerk should not disclose
upon- the record that an indictment has been - found ‘against him: It
is sufficient for the record entry of the finding of an indictment to
deseribe it by number, and an indictment endorsed with the same num- -
“ber and date of filing as the number mentioned in the entry of that..
date, will be sufficiently identified as the one filed. ‘
2. PRACTICE IN SUPREME COUBT:  ‘Wrong but innocent instruction.
‘Though an mstructlon be inapplicable, and ecalculated.to mislead the -
jury, ‘it ‘the facts show that it did not have that effect, and other
proper. instructions were gnven on the same poxnt this court will not
reverse.

I I
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3. PRACTICE IN CIRCUIT COURT: Summing up evidence. . :
The Censtitution of 1874, in effect, prohibits Judges from summing up
the evxdence, as under the common law practice.

4 CenuNAL Law: Murder; ‘manslaughter.

Where parties quarrel, separate, arm themselves, and aga.m meet and
enter mutually into a fight, with deadly weapons, and one kills the
other, or kills a third person in, an attempt to kill his adversary,
-it may be murder or manslaughter, according to the time mtervenmg
the first and second difficulties, and opportunity for coohng

5. INSTRUCTIONS: To be conmsidered together.

* Any one of ‘several instructions given, should be consxdered in conmnec-
tion with the others, and with reference to the different phases of the:
evidence, in view of which the instruetions were framed

6. CRIMINAL LAw: Murder in first degree.
To constitute murder in the first degree, there must be the specific in-
tent to take life, formed beforehand and carried out with deliberation.

APPEAL from Phillips Circuit Court.
Hon. J. N. Cypert, Circuit Judge.

M T S’a,nders,,for appellant: .

‘It is an elementary principle that where fresh pmvocatibn
intervenes, the act will be imputed to that, rather than to pre-
vious malice, unless conclusively proven that the killing was
~upon antecedent malice.. The special instructions given for
the State were nearly all predleated upon preconcelved mahce,
and mislead the jury. :

‘Murder and the distinction between murder s.nd man-
‘ slaughber are the same, under our Statute; as at. common
law.. Bivens v. State, 11 Ark., 455. The characteristics
of murder are malice and dehberatlon of - manslaughber,
their absence.  If Tu]a.gue had been _slain, it would only
A have been manslaughber, a.nd killing - Tool would not be ‘a
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higher grade of homicide, wiiless the jury believed appellant
had a specific intent to take his life.

If the killing of Tool, whether intentional or accidental, was
the result of passion, * * * it was not murder in either
degree. _ o ’

A party who moves an instruction has the right to have
it distinetly given or refused in the language he puts it. Stan-
ton v. State, 18 Ark., 3171.

- The first, and particularly the sccond, instructions for the
State were misleading, in that they restricted the jury to
provocation, offered by the deceased alone.  Though cor-
rect, in the abstract, they, in effect, told the jury they
could take no noticeof any provoecation - by Tujague, how-
over grievous, nor of any of the circumstances of the main
contest. It was an error of omission, to leave to the jury
the determination of what is legal “provocation.”  State v.
Crafton, 6 Iredell, 164; Payne v. Commonwealth, 1 Met.,
(Ky), 310 |

The proposition that an error shown in the record, in in-
structing the jury as to murder in the first ‘degree, is cured
by acquittal of murder in that degree, is untenable. Error
without injury cannot be applicd to offenses of this high grade.
Mutchell v. State, 60- Ala., 26; Witt v. State, 6 Cold., 5; Peo-
ple v. Williams, 18- Cal., 187, '

The fourth and sixth instructions for the State were
erroneous; first, because they deprived the appellant of the
benefit of that part of the evidence which tended to prove
that he abandoned the contest, and started on . his way
home; second, it was instructing the jury that the guilt of
the accused must turn exclusively and solely upon the intent
with which he may have returned to the. saloon, regardless
of the faets attending the diffienlty which ensued. Athins

v.. State, 16 Ark.; Murray v. State, 1. Ot Appeals (Tex.),
420,
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' The sixth is abstract. = Facts cannot be stated hypothet-
ically, which do not appear in evidence. =~ Where the jury
might, if correctly instructed, have rendered a diﬁergnt ver-
dict, this court will award a new trial. Bizzell v. Booker,
16 Ark., 309 ; also, Lombard v. Martin, 10 George, 157 ; South-
-ern B, R. Co. v. Kendricks, 40 Miss., 584; Hanks v. Naglee,
54 Cal., 51; People v. Valencia, 43 Cal., 552; Anderson v.
State, 3 Hezs 86. :

The eighth and tenth are too broad and nmloadmo' A
‘person when attacked by another, who manifestly intends
to take life, or do great bodily harm, is not obliged to re-
treat, but may pursue his adversary, until he has secured
himself from .danger, and if he kill him in so doing,_ it 1is
self-defense. 1 Hast’s P. C., 271; 2 Stark. Ewv., 721; Luby
v. Commonwealth, 12 Bush. (Ky. ), 1; Bohannonv Common-
wealth, 8. Bush. (Ky.), 481.

The twelfth -was erroncous. It assumes that there was evi-
-dence that Tujague abandoned the conflict in good faith.

The fourteenth is vague, indefinite and erroncous. Tt as-
sumes the two difficulties to be one contest, and authorized the
jury to.deduce that no subsequent awssault by Tujague could
justify appellant,

The rule in civil.cases, that Courts of Appeal will not grant
a new trial upon the facts, does not prevail in felonies.
Davis v. State, 2 Humph., 439 ; Copelandv State, T Humph.,
479,

It does not aﬂirmatlvelv appear that tlm indictment was
brought into court by the grand j jury. Chancellor v. State, 33
Ark., 315,

" Moore, Attorney- Geneml contra:

+ The record shows that the grand jury returned unto

court true bills numbered 11 to 18, inclusive, and indict-

‘ment numbered 16 wag agamst appellant, ~ This is “affirm-
37 Ark—16 -
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ative” and sufficient. Shropshire v. State, 12 Ark., 191, uoted.
with approbation. Green v. State, 19 Ark., 186.

- That Tool and appellant were ‘ friends cuts no figure in the
case. The law holds him respon31ble precisely as if he had
slain Tujague.

The court did not err in stnkmg out a portlon of the 10th
instruction for appellant. Stanton v. State, 13 Ark., 317,
where it is held that if an entire instruetirn be good in part,
and objectionable in part, it will not be error if the entire in-
struction be overruled. The court might have refused the entire
instruction, but it chose to modify it so as to make it good
law. ‘ ‘ : S S
Similar instructions to the 1st and 2d were approved in
Sweeney v. State, 35 Ark., 585.

1 Enter . Ewcuism, C. J. I It is submitted by coun-
?éé %E%;m sel for appellant that the record does not affir-
fng of an matively show that the indictment was returned
meut. into court by the grand jury.

The term of the Circuit Court of Phillips county-at Whmh ap-
pellant, Robert M. Fitzpatrick, was indicted for murder in the
first degree, commenced, and the grand j Jjury was orgamzed sev-
enteenth of May, 1880..

On the twentieth of May the following entry appears:’

Now; on this day, comes the grand jury into open court, and
having answered to their names, returned; through their fore-
man, eight bills of indictment, which, being numbered 11, 12,
13, 14, 15, 16, 17 and 18 were ordered filed and process to 19—
sue lmmedlatelv ,

Then follows, in the transcript, the mdlctment agamst Rob-
‘ert M. Fitzpatrick, charging, in substance,, that on the tenth
of February, 1880, in the county of Phillips, he'murdered John
Tool by shootmg him with a pistol ; which is endorsed 16, and
marked filed twentleth of May, 1880, ,

When the accused is not in custody, it is not proper for
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the olerk to disclose upon the record that an indictment has
been found against him by naming him in an entry. (Ganit’s
Dig., secs. 1798, 1800) The indictment in this case is suf-
ficiently 1dent.1ﬁed by its number and date of filing, as one of
the eight shown, by the above entry, to have been returned into
court the twentieth of May. Shropshire v. State, 12 Ark., 190;
Green v. State, 19 Ib., 186.

II. Appellant was trled on plea of not. gullty The jury
found him guilty of murder in the second degree, and fixed his
punishment at fifteen years imprisonment in the penitentiary; a
new trial was refused, bill of exceptions taken, he was sentenced .
in accordance with the verdict, and.prayed an appeal, which
was allowed by one of the judges of this court.

The 1st, 2nd and 3rd grounds of the motion for a new trial,
were that the verdict was contrary to law, contrary to evidence, .
and against both. o

That John Tool was shot with a plsbol on the night of the
tenth of February, 1880, between 10 and 11 o’clock, in the -
saloon of Mose Tinney, at Helena, during a mardi gras fete, and
died soon after receiving the mortal Wound the evidence leaves
in no doubt. : ‘

There was also evidence to warrant the jury in ﬁndmg that
he was shot by appellant.

The saloon fronted east, the county was on the right; themwﬂ

was an entrance at the back or west end of the house, as.
well as in front, and a beer garden in the rear. The fromt
entrance was screened. : :

A. King, witness for the . State, testified, among other
things, that he was sitting on a box in the saloon looking at
Tool, about eight feet from . him; that Tool was sitting-
with his back to the shelving—squatting down with his left.
side towards the east end of the house and towards witness. -
That appellant came up to the east end of the counter (from
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the front entrance) in a stooping position and presented his
pistol- towards Tool, who, motioning his hands towards him,
said, “don’t shoot, Bob” .(appellant was familiarly known by
the name of Bob), and about that time the pistol fired, and a
second after Tool remarked, “I’ve caught it,” or words to that
cffect. He was a bar-tender.

Further on, the same witness said appellant fired as soon
as he got to the cast end of the counter; and that was the
time Tool motioned him not to shoot, and that was the shot
that killed Tool. Again, witness said he saw appellant’s
face when he shot, and he knew he killed Tool.

Tom Robinson testified that he knew the parties; was In
the saloon, near the ice-box, when Tool was ‘killed, and knew
appellant killed him.

D. C. Reed, a policeman, testified that on the night of the
difficulty, he, the city marshal, and others, had appellant in
custody, and he made a statement in his presence; said he
killed Tool, and did not know what he did it for. It appears
that the others did not hear this statement. ‘

The doctors proved that. the pistol ball had entercd the left
side of Tool and ranged down. » ‘

There were but three persons [appellant, his brother, Thomas
Fitzpatrick and Frank Tujague], who used fire arms in the
fight, and Tool must have been killed by one of them. It
could not have been Thomas Fitzpatrick, for he used a double
barrel shot gun, charged with small shot, and Tool was killed
with a pistol ball. Tujague entered the saloon at the west
end, and fired his pistol toward the east.

T. D. Ramage, who was present, but did not see who shot
Tool, testified that if he was sitting from four to six feet from
the east end of the counter, between the counter and shelving,
with hﬁs face to the south, and shot in the left side, it was not
possible for Tujague to have killed him. He was a witness
for defense. ' ‘ : '
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Alonzo Fitzpatrick, brother of and witness for appellant
(who was present, and armed, but did not engage in the fight),
testified that if Tool was sitting in the position as described
by other witnesses, it was not possible for him to have been shot
by Tujague, from the west, ete. '

" No doubt, from the evidence, Tool’s left side was to the '
east, and appellant, who was manifestly in a rage, fired his
pistol repeatedly and wildly, from the east towards the west.

The above feature of the evidence is stated in response to
a suggestion of counsel for “appellant, that it was not satis-
factorily proved that he shot Tool. The jury found, by
their verdict, that he did, and there was evidence to sustain
the finding. -

As to the grade of homicide, the evidence was conflicting.
Tf the jury believed the witnesses for the State (and none
of them were impeached), they properly ~found appellant
guilty of murder. On the version given of the whole quar-
rel and fight between the Fitzpatricks and Tujague, (in
which Tool was shot), by some of the witnesses for the
defence, the jury might have found that the homicide was
of a lower grade than murder. We will notice other fea-
tures of the evidence not indicated above, in considering the
instructions. :

ITI.  After the evidence was closed, the court read to the
jury certain sections of the Digest relating to the grades of
homicide, self defense, etc., which are referred to in the bill
of exceptions; and then gave twelve [misnumbered fourteen]
instructions, moved by the attorney for the State, appellant ob-
jecting to each and all of them. '

For appellant sixteen instructions were moved, the court re-
fused the 9th, modified the 6th and 10th, and gave all of the
others as asked,

The evidence as set out in the bill of exceptions is long
and confused. A brief statement of leading facts however,
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will be sufficient to make remarks upon the instructions un-
derstood. .

It was a festival occasion; the parties and eye witnesses
were at a saloon, and probably all drinking. The Fitzpat-
ricks commenced the quarrel. About 10 o’clock at night,
Tujague, who was in' costume, and at the back door of the
saloon, attempted to detain a woman who wanted to leave;
and Thomas Fitzpatrick, hearing the altercation between him
and the woman, came ‘up and struck him.  Appellant also
approached, and there being a pistol on a shelf, .Tujague
- attempted to get it, but was prevented by Tool. While he
was struggling with Tool for the pistol, appellant caught
hold of him and bit his arm.  Released by the interference
of .a by-stander, he. ran out of the saloom in front, (making
utterances which will be noticed hereafter), and went . off,
appellant pursuing him for some distance..  Appellant
returned to the saloon, .and asked Tool for his ‘pistol; which
it seems, was under the counter; Tool at first refused to give
it o him, but was finally previiled on to let him have it;
and he and his brothers went to- Thomas Fitzpatrick’s gun
shop, not far off. It is evident, that they knew from what
Tujague said, when he left the saloon, that he intended to
return to it. At the shop, Thomas Fitzpatrick charged a
breach-loading. gun with .small shot, . -On being asked why
he did not put buck-shot in the gun. instead of the small shot,
“he_said they ‘would do, he wanted to burn him,” meaning,
no doubt, Tujague.. The three returned: to the saloon; appellant
armed with his. pistol, .and his brother. Thomas, with his shot-
gun, Ce BTN
. In the saloon, several Witnesses stated, appellant: walked
backward and forward, .watching the back door—cocked his
pistol several times—every time the back door Wwas opened—
said if Tujague, came. back. there would be'tl'ouble;"if he came
in at the back door he would kill him. % - v ¢ o
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After awhile, a witness for the defemse states, Thomas
took a drink, and said, “Let us go, not three brothers pitch
on one man;” and Alonzo put his hand on appellant’s shoul-
der, and- said, “come on Bob, and let’s go;” and they went
to the front door, but did not go away.

Meanwhile, Tujague went tq his saloon, took off his cos-
tume, dressed in citizen’s suit,  put' on his - overcoat, and
‘placed a Smlth & Wesson’s pistol in each of his pockets.
In about half an hour, (more or less, the witnesses differ-
ing ‘as to time), from the time he had left Tinney’s saloon,

" he returned to it, and entered at the west door, '

There was a front screen, and if, as stated by some of the
witnesses, Thomas Fitzpatrick was on the front step, and appel-
lant-on the side walk, when Tu]ague entered the sa.loon, they
were not perhaps in his view.

'~ He says that he stopped about midway of the saloon, and
remarked that he was ready to" defend " himself; others tes-
tified that he said he was “ready to fight any son of a bitch
in the house.” Was asked to drink and declined. Had his
hands in his overcoat pockets. It is' probable that the Fitz:
patrick’s hearing him in the saloon, returned, passed the
screen, Thomas in advance, with shot 'gun in hand, and
that Tujague fired at him, and ‘ran back out of the saloon
into the beer garden in the rear. © Some of the witnesses
say that while retreating, he ‘fired a second, and others, a
third time. He testified that he fired but once, and in this
he is corroborated by ‘some of the witnesses for the. state,
and it is probably true, for he was arrested by ‘the shenﬁ
and his pistols tiken from him and examined shortly after
the fight, and but one chamber" was empty, as tesmﬁed by
the sheriff and others present. -

It is probable from all the evxdence, that s1x ‘shots were
fired; first shot by Tujague at Thomas Fitzpatrick, who

fired one barrel of his shot gun while TuJague was retreat-
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ing, and four pistol shots by appellant, who probably had his.
pistol in readiness when he entered the saloon and passed
the screen. - It seems that Tujague, and perhaps appellant,
fired three shots after he was out of the saloon., Which one
of appellant’s four shots was fatal to Tool, does not distinetly
appear. < :

Taking all the instructions given by the court together,
it appears to have been fairly left to the jury to decide upon
the conflicting and confused testimony, whether appellant
was guilty of murder, manslaughter, or was acting in self-
defense.  Of course the jury were advised, that though the
fatal shot fell on Tool, with whom appellant had been friend-
ly, yet the offense was the same, if any, as if Tujague had been.
killed. :

(a) The first and second instructions given for the state,
were taken from the opinion of this court in Mcddam v. State,
95 Ark., 408-9, and were approved as correct expressions of law
in Sweeney v. State, 35 Ark., 585, : :

But one of them, the sccond, related to murder in the first
degree, and it follows: '

“If the jury believe from the evidence that the defend-
ant, at the time he fired the pistol, intended to kill the
deceased, and did kill him without any provocation, they
will find him guilty of murder in the first degree.”

This instruction was no doubt given in view of the testi-
mony of witnesses King and Reed, the former having stated
that when appellant preserited his pistol towards Tool, he
raised his hands and implored him not to shoot; and the -
latter, that appellant said he had killed Tool, and he did
not know what he did it for. The same instruction was
given in Harris v. State, 36 Ark., 127, in which the accused
was found guilty of murder in the first. degree, and it was
held that the instruction was inapplicable to the facts, and
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improperly given, because all the .evidence showed that the
killing was upon provocation. . _

It is not probable, from all the evidence in this case, that.
appellant purposely killed Tool, and the above is the only
instruetion given for the State submitting to the jury the ques-
tion whether such might have been his intention, and the Jury
by their verdict, in effcet, found it was not.

The counsel for appellant submits that the jury may have
been misled by the giving of .any instruction

. . 2. Prac
on the subject of murder in the first degree; to tsi‘;:;rE:
which it may be replied, first, that the verdict Court: |
shows that they were not misled; and second, ool

that the 2d, 3d, 4th, 5th and 7th instructions 'é:%izgot
given for appellant framed and moved by the '
same learned counsel, rélated to murder in the first degree, and
the court gave them in the strong clear language in which they
were drafted, favorable as they were to appellant. The seventh
of them was, that “The absence of a motive to take life should
be considered by the jury in determining ‘whether it was done
willfully, dehbcrately, and with malice a.forethoucrht and if it
-appears to the jury from the testimony that the defendant had
no motive to kill the deceased (Tool), and was on friendly terms
with him at the time, and had had no difficulty with him, these
facts are proper to be considered in determining the animus of
the defendant.”

(b)  Counsel for appellant criticises the fourth and sizth
instructions given for the State, making no objection here to
the third and fifth. .

" The fourth was:—“If the jury believe from the evidence
that previous to the killing of deceased, defendamnt, Thomas
Fitzpatrick and witness, Frank Tujague, had a difficulty,
and after such dlﬂiculty went  off, armed themselves with
deadly weapons, and returned to renew the contest, and in
that contest deceased was accidentally killed by defendant,
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it would be either murder or manslaughter—murder if suf-
ficient time had elapsed for passion to cool, and reason to be
restored, and mamslaughter if the' contest was renewed in the
heat of passion, and not in ‘a spirit-of revenge.”

" The sizth was:—“If-the jury believe from the evidence
that defendant, Thomas Fitzpatrick and witness Tujague,
had an altercation 'in the saloon; that Tujague left the
saloon stating'. that he was going off to arim himself, and
would return and have it out, and that defendant and his
brother Thomas knew, or believed, that Tujague ' would
Teturn, and they went off and armed themselves with deadly
weapons, returned to the place of rencounter to meet Tuja-
gue, and in the difficulty following such preparation deceased
was killed by defendant, it would be murder or manslaughter
in the defendant, and the jury will so find, whether the killing
was accidental or not.” X » o

It is submitted that both of these instructions were erro-
neous on two grounds; first, that they deprived appellant
of the benefit of that part of the evidence which " tended to
prove that le abandoned the contest, and started on his
way home; and second, that they made his guilt turn solely
upon the intent with which he may have returned to the
saldon, regardless of the facts attending the difficulty which
ensued, ete. o ' o L

If these two ﬁxirsztmction's were all that were given, they
might be subject to the objections stated, but ‘théy were mnot
all. They were given upon’ one view of the conflicting evi-
dence, and others were given upon another view, and among
them, the sixtéenth, moved for appellant, which was as fol-
lows : ’ - ‘ I D

“If the jury believe, - from the ‘»evidénoe, thht_ ‘defendant
and Thomas Fitzpatrick withdrew from the saloon, intend-
ing to abandon the contest, and did so to avoid further dif§-
culty, and that Tujague renewed the difficulty with a deadly
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weapon, in a fierce and dangerous manner, after defendant
had retired in good faith, Tujague became the assailant,
and if the defendant had k1lled him, believing 1t necessary
to save his own life, or his person from a great bodily in-
jury, actually impending at the time, his aet Would have
been. justifiable homicide.” -

Tt is also submitted that the sixth instruction is subject to
the further objection of being abstract. . That there. was no
proof “that Tujague left the saloon, stating that he ‘was
going off to arm himself, and would return and have it
out,” and none that appellant went off and armed himself, and -
returned to meet Tujague.

Alonzo Fitzpatrick, brother of appellant, testified that
Tujague said, when leavmg the saloon: “I’ve got no show
here; fix yourselves Pm going away and will' come back
fixed.”

It is manifest, from the tesflmony of this w'ltness, and
others, that" the Fltzpatncks understood, from what Tujague
said on leaving the saloon, that he intended to arm - him-
self and return to it. It may not be literally true that ap-
- pellant “went off and armed himself,” for it appears that
his pistol was in the saloon, under the counter, when Tu-
jague left; that after pursuing him for some dlstamce, ‘he
returned to the sa.loon, got his pistol, and went to the shop,
- where the brothers prepared themselves w'lth arms, and re-
turned to the saloon, expecting TuJague to come back
armed.

. The facts stated hypothetically in the sixth
mstruetnon, may not have been literally in evid- Sioa TS

tice in
ence, but they were substantlally The instrue- Comrts
tion assumes no facts to be true, or to have been - w o

proved, but declared what the law was upon the
facts stated hypothetwally, if the jury believed, from the ev1d-
ence, that such were the facts; .a mode of instrueting a- Jury al-
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lowable under the present Constitution, which, in effect, pro-
hibits the judges from summing up the evidence, as under the
comnion law practice.

(¢) It is submitted that the etghth and fenth instructions
for the State were too broad and misleading; that a person,
when attacked by another who manifestly intends to take
his life, or do him great bodily harm, is not obliged to re-
treat, but may pursue his adversary, until he has secured
himself from all danger; and if he kill him in so doing, it
is justifiable self-defense.

The instructions so complained of follow:

“Eighth—If the jury believe, from the evidence, t hat tho
fight between defendant, Thomas Fitzpatrick,- and witness,
Frank Tujague, was inﬁtua.l, or ehtered into by the parties
willingly, and in that affray deceased was accidentally shot
by defendant, you will find the defendant guilty of murder,
or manslaughter hccordmg to the circumstances in the case,
and in that case, it would make no difference who struck the
first blow, or fired the first shot.”

“Tenth—If the jury believe, from the evidence, that

the defendant could have, at any time, from the be-
4, Crimi-

nal Tow: ginning of the first difficulty to the ending, when
g:ngms;h- deceased was killed, reasonably withdrawn from:

or avoided the difficulty, without immediate damger to himself, -
and failed to do so, he could not justify the killing by self-de-
fense:—A man cannot set up self-defense, until he has done
everything reasonable in his power to prevent, abandon and re-
treat from the difficulty.”

The eighth instruction was given in view of the first
quarrel between the parties, referred to in other instrue-
tions of the series.  No doubt, where parties quarrel, sepa-
rate, arm themselves, and again meet and enter mutually
into a fight, with deadly weapons, and one kills the other,
or one of them kills a third person, in attempting to kill his
adversary, it may be murder, or manslaughter, according
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_ to the time intervening between the first and second difficulties,
and opportunity for cooling. )

And such is the substance and effect of the eighth instrue-
tion, taken in connection with others given, and in view of evid-
ence as to the first quarrel and the final fight.

The counsel for appellant objects particuarly to the word
“retreat,” as wused in the last clause of the tenth instruc-
tion. A :

The court had read to the jury the 1285th section of the
Digest, which defines self-defense, in which the words,
“that the slayer had really, and in good faith, endeavored
to ‘decline any further contest, before the mortal blow or
injury was given,” are used, and perhaps the tenth instruc-
tion was mneedless. But it is evident, from the language
employed in the whole .instruction, that the court did not -
mean to charge the jury that a man was obliged to retreat when
attacked, ete. :

On the contrary, the court charged the jury by the thir-
teenth instruction moved for appellant that, “A man has
the right to repel force by force, in defense of his own per-
son, against one who manifestly intends, by violence or sur-
prise, to take his life, and may pursue his adversary, until
out of danger, if the attack is of such character asto ren-
der the attempt to escape from danger hazardous to life or
personal safety.”—And in the fifteenth instruction given
for the appellant that:—“If danger to defendant was ac-
tual, urgent and pressing, he was not bound to flee, but was
justified in repelling or preventing the impending danger,
by the use of such means as to a prudent and courageous per-
son appeared necéssa.ry and reasonable, under the circiqn-
stances.” ‘ _ ,

It is impossible to read the ‘evidence without seeing that
gither Tujague, or the appellant and his brother, Thomas,
might have avoided the final fight, and that they prepared |
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themselves for it, and returned to the saloon where it occurred.
True; there is some evidence that appellant, after waiting and
watching for Tujague, making hostile demonstrations and
. threats, was persuaded by his brothers to leave the saloon
~ before Tujague returned, and went front, but did not go
away, as he might have done. On the contrary, after Tuja-
gue had come back to the saloon, and was boasting of
more courage than the sequel showed him to have, Thomas
. Fitzpatrick and appellant, shot-gun and pistol in hand, returned
into the saloon from the front, and passed the screen, when
TUJague fired, and fled:

-(d) The eleventh instruction for the state, and which eoun-
sel for appellant criticises, was that:—If the jury he-
lieve, from the evidence, that Tujague, after he fired the
first shot, retreated, and in good faith abandoned the con-
flict, and defendant pursued him, firing at him, and the shot
or shots from defendant’s pistol took effect upon deceased,
and killed him, the defendant would be guilty of murder, or
manslaughber ”

In several of the instruetions given, the Court left it to the

5. Jnstr. jury to determine, upon the evidence, whether
conoabe ' the killing of Tool -was murder or manslaugh—
& Y™ ter; having read to the jury the Statute defin-

itions -of thuse offenses. In other instructions the question of
self defense was submitted to the jury, the court having also
read to them the Statute defining self defense in ord.mar_y cases.
of killing. In con51der1ng any one 1nstructlon glven, it is prop-
er to look at it in connection with others of a series given, and
also to look at the different phases of the evidence, in view of
which the instructions were framed. It is. not ]ust to the court
below to isolate an instruction and pass upon it, or to criticise
its phraseology, as if an independent proposition.

It is probable that Tujague fired the first shot when:
Thomas Fitzpatrick passed the screen ani came in view W‘lth
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shot gun in hand He, no doubt, on firing, retreated and
that rapidly. It is perhaps not literally true that he retreated
in good faith, abandoning the conflict, ‘but more probable
that he fled to escape impending danger. Thomas Fitzpatrick,
who was doubtless cooler than appellant, appears to have fired
but once at his retreating adversary, while appellant fired re-
peatedly and wildy as above shown.

His firing, under such circumstances, was certainly not in
necessary self defense, for he was in no danger at the time.
Had there been no previous quarrel and he had fired at the re-
treating Tujague on the provocation of his having fired the first
shot, and killed th, or, by misadventure, Tool, it would not
have been murder. But the jury doubtless believed that he
fired repeatedly and recklessly at and after Tujague in a spirit
~ of revenge engendered by the previous quarrel.

(b) It is objected that the twelfth instruction (numbered
14 in the transeript) is vague, indefinite and erroneous. That
it consolidates the first-quarrel and the after fight with arms,
assumes them to be one and ignores the interval during
which Tujague went to his saloon, armed himself and re-
turned, ete. It is true that this instruction,. when consid-
ered alone, is subject to the criticism that it confuses the
two difficulties, but when considered in connection with oth-
ers of the series given for the State, and yet others given for
- the defense, in which the first quarrel and after fight are
distinetly kept in view, its want of verbal accuracy could hardly
have been misleading. It was perhaps framed, though
inaptly, with the view of expressing the proposition that if the
jury believed, from the evidence, that the defendant and
his brother Thomas brought on the fight with Tujague, the
fact that he fired the first shot would not justify defendant
in taking his life, or the life of Tool by accident, but it would
be otherwise, if defendant had, in good faith, a.bandoned any
further combat after the first difficulty. '
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Had there been no screen in front and had the Fitzpatricks
been in view when Tujague entered the saloon, and had he fired
on them before they made any armed movement toward him,
the case would have been different.

Construing the instructions given for the State falrly, and
:as & whole charge, in connection with such as were given for
the defense, there appears to be no error of law preju-
dicial to appellant in them and mothing that could probably
have misled the jury. ThOmpson on C’harrgmg the Jury,
173-4.

IV. The sixth instruction moved for appellant was in these

6. Murder words: “Unless the jury find from the testi-
degros, mony the specific intent to take life, that it

was formed before hand and carried out with deliberation, they
must aquit the defendant of murder.”

To which the court added after the final word “murder,” the
words “in the first degree. ”

The sizth was of the series of instructions, from two to seven,
both included, asked by appellant, relating to murder in the
first degree.” The court gave, as moved, all but the sixth, and
gave it with the additionial words above indicated, which made
it harmonize with the others. - The specific intent to take life
and  deliberation are features of murder in the first degrec,
and these expressions in the sixth instruction made the addition-
al words appropriate. Bivens v. State, 11 Ark., 455 ; Sweeney
v. State, 835 Ark., 585.

Had the court merely refused the instruction as moved,
appellant would have had no just ground of complaint.
Stanton v. State, 18.Ark., 324. But as modified by the
court, -1t was a correct expression of law, and the court had
the rlght to give it in that form, and appellant had the right
to except to the refusal of the court to give it in the form
‘moved.

V. The nintk instruction moved for appellant as' fol-
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lows: “If the jury believe from the evidence, that the kill
ing of Tool, if done by defendant, was not committed with
deliberate malice, but that it was done without malice, and
in a sudden heat of passion, the killing would be man-
slaughter only, and if they further believe, from the facts and
circumstances of the case, that it was not an intentional or vol-
untary act on the part of the defendant, then the offense would
be wnvoluntary manslaughter only.” _

The whole of this instruction is marked refused in the mar-
gin, and the bill of exceptions states that the defendant except-
ed to the ruling of the court in refusing to give so much of it
as relates to volunfary manslaughter; and the fifth ground of
the motion for a new trial is, that the court erred in refusing
to grant so much of the ninth instruction asked by the defendant
as related to voluntary manslaughter.

The first clause of the instruction is not an accurate defini-
tion of voluntary manslaughter, which is the unlawful killing
of a human being without malice express or implied, and with-
out deliberation, upon a sudden heat of passion, apparently
sufficient to make the passion irresistible. Gant’s Dig., sec.
1264-5. This definition the court gave in charge to the jury
from the Statute. _

But the last clause of the instruction, which was an attempt
to reduce the homicide to involuniary manslaughter, was in-
appropriate, and the court for that reason might, as it did, re-
fuse the whole instruction. Stanton v. Stafe, sup.

VI. The form in which the court gave the tenth instruction
moved for appellant follows: _

“If the jury believe from the evidence, that Tujague, by
making a felonious assault upon defendant and his brother
- Thomas, under circumstances calculated to excite the fears
of a reasonable person, that he intended to kill, or that de-
fendant and his brother Thomas were in immediate a.nd
pressing danger of receiving great bodily injury, it was law~

37 Ark.—17
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ful for the def!endant to employ such means of defense as were-
reasonably ne/cessary to prévent or overcome the impending:
danger, prov1ded he really /@c'wd under the influence of such
fears and not in a spirit of revenge.”

And this instruction, so given, was followed by the 11th
and 12th, moved for appellant, and given as asked, thus:

“Whether the danger to defendant was real or apparent, if
he had reasonsble cause as a reasonably prudent man to believe,.
in order to save his own life, or prevent Tujague from inflict-
ing great bodily injury iipon him, that it was necessary to shoot,
he was justified in doing 80 as long as the danger appeared ur-
gent and pressing.”

“Tf the jury believe from the evidence that the defendant
was justified, under the circumstances, in firing on Tujague,
- and during the firing, and while intending or attempting to
shoot Tujague, by accident or misadventure, shot deceased,
against whom he had no evil deslgn, he is not g'mlty of the
crime charged.” »

These instructions were as favorable to appellant as the
strongest testlmony on his side warranted. -

It is objected that the court refused to give a part of the
tenth, but the instruction was not thereby rendered less favor-
able to appellant, or its force and value a8 & legal proposition,
~ in his behalf impaired.

The part of the instruction omitted, was a hypothenca.l view
of the conduct of Tujague before he fired his pistol, some of -
the expressions of which the court, pérhaps, deemed more strong-
ly put than warranted by the evidence. _

Upon the whole, the instructions given on both sides fairly
submitted the case to the jury, on the dlﬁerent phases of the
evidenos, and there was no substa.ntnal error of law to the - pr&
Judlce of appellant. =
TV Finally, we have earefu]ly conmdemd all the fea ’
turesofthe case in response to the earnmest argument of
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the learned and zealous counsel for appellant, and though
he has sincerely insisted that his client should have been ac-
quitted on the evidence, the jury, the rightful tribunal to weigh
the facts, were of a different opinion, ard calm reflection may
ccnvinee him, when the partial view of the advocate had faded
out, that the jury were right.

Affirmed.




