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THOMAS et al. VS. HINKLE. 

I. BILL OF EXCEPTIONS	 When sufficient. 
When a bill of exceptions does not show on its face that it contains all 

the evidence, but contains expressions from which it may be inferred 
that it was intended to do so, this is suf ficient where no objection to 
it on that account is made in the supreme court. 

2. DAMAGES : Good faith of defendant no defense against actual. 
For the purpose of actual and not vindictive damage, the good faith and 

honest intentions of a county clerk in sending a false abstract of the 
votes of an election to the secretary of state,*is no protection to him 
or the sureties on his official bond for such breach of his of ficial duty. 

3: , EVIDENCE : Judgment. 
A judgment is evidence of nothing, in a subsequent action between 

different parties, except that it had been rendered. 
4. ELECTION RETUftNS Abstracting to secretary of siiite. 
Where only part of the returns of an election sent to the county clerk 

from the different precincts are certified by the judges of election, the 
omission of the uncertified returns in the clerk's abstract of the vote 
of the county, to the secretary of state, does not make him guilty of 
sending a false abstract. 

APPEAL from Conway Circuit CoUrt. 

HON. T W. POUND, Circuit Judge. 
Fletcher, Clark-LC Williams, for appellee. 

EAKIN, T. This case was brought hefe with a superse-
deas, and having been reached Upon the call of 'the. docket, 
the- appellant failed', to prosecute his appeal. It has 'been 
submitted on appellee's motion, and we have looked through 
the transcript to see if there be any error of which the court 
should take notice.
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It appears :from the record, that in 1872 appellant, D. H. 
Thomas, was county clerk of Conway county, and the other 
appellants were sureties on his official bond for the faithful 
discharge of his duties. At the general election, which took 
place in November of that. year, the poll-books from all the 
township precincts, thirteen in number, were brought into 
the clerk's of fice. They all contained what seemed to be ab-
stracts of the votes cast, at the particular precinct, for the 
different candidates for of fice; but only one of thein was cer-
tified . by the judges of election to be Correct, or had. attached . 
to them any certificate whatever of the judges or clerks, save 
the oaths of office. The clerk; acting through his deputies, 
made a canvass of the returns, rejecting all except .the 
one which was certified, and sent an abstract to the secretary 
of state, .by which it app,mred that one William Kearney 
had 'been elected county clerk. He received his commission 
thereon and held the of fice until some time in November, 1874. 
Four days after the first abstract was forwarded, the clerk, 
by deputy, and to satiSfy "outside parties," made another, 
including all the poll-books and supposed returns from all 
the precincts. Whether this actually reached the secretary 
of state or not, does not appear; nor is it important to inquire. 
The first had done its office. The last was unauthorized and 
nugatory. 

The last showed, however, and it seems on all p.arts con-
ceded, that the appellee Hinkle, had been really elected coun-
ty clerk by a large majority of the •electors of the county. 
He brought suit for the office against Kearney, and obtained . 
judgment for that and the mesne fees and emoluments. Execu-
tion issued and was returned nulla bona. He then brought 
this. suit, against Thomas . and his sureties, to obtain damages • 
ior breach of the of ficial bond by the fals'e return to the secretary 
of state, alleging the loss of fees and emoluments, and, as special
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' damage, his expenses in recovering the office. As his recovery 
in this case, however-, did not include any such - special loS.s,- 
this branch of the subject need not be further noticed. 

Upon the trial, the plaintiffs were permitted, against the 

a. Bill
objection of defendants, to introduce the com- 

of 
Exceptions:	plaint, summons and judgment against Kear- 

When suf- 
ficient. ney in the former suit. There was other evi-
dence, as above stated, together with suf ficient evidence of the 
value of the f ees . and emoluments during the time Hinkle was 
deprived of their enjoyment. The bill of . exceptions . does 
not show, upon its face, that it embodies the whole of the 
evidence upon either side, but there are expressions from which 
it may be inferred that it 'was intended to do so. This is suffi-
cient where no objection to the bill of exceptions on that ac-
count is made here. 

The court instructed the jury for the plaintif, f, in ef fect: 
1. That if it appeared, from the returns made by the 

judges to the clerk's of fice, that the .plaintif f received a plu-
rality of the votes of the electors of the county, and the clerk 
made a different return, whereby the, plaintiff lost the office, 
defendants were liable. 

2. That, for the purpose of recOvering actual damages, 
the intent with which such returns was made was immate-
rial. 

3-4 That defendants are bound by the acts of a deputy 
or one who had acCess to the office and was allowed to act as 
a deputy. 

5. That the record of the suit. and judgment against 
Kearney was conclusive evidence against defendants that 
plaintif f was elected to the of fice, and also prima facie eiri-
dence that the said return to the 'secretary of state was 
false.
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For the defendant the court refused to instruct con-
versely to any of the above propositions. It did instruct 

tion were required to certify, under their hands, the num-
the jury that, by the law then in for. ce, , the judges of elec- 

ber of votes given to each , person, and the office for which 
such votes were given, which -should be attested by the 
clerks ; but added, of its own motion, and against defend-
anes objection, "that after the county clerk received and 
acted Upon the returns that were not . so certified, said re 
turns, .after being so acted upon, are to be treated as legal 
returns." 

Other instructions relate to good faith, and to damages, 
and need not be noticed in the decision- of this	2. Damages: 

Good case. It may be said of them, in passing, that	faith of de-
fendant no they correctl y state the law to be, that for the	defense 

purpose of 'actual, and not vindictive damage,nstac-
ihe gOod faith Or honest intentions of the clerk, afford no Pro-
tection to him or his securities for breaches of official duty. 

There was a verdict for plaintiff for nearly, $1,000, being 
amount of actual fees and emoluments lost, after deduct-
ing the hire of a deputy and ,with 6 per cent interest 
added.. A motion for a new trial was overruled, which re-
serves the points we shall notice, with others which may be 
passed over, as involved in what has been said. The defend-
ants appealed.. 

It is difficult to perceive any sound principle upon which 
the complaint and judgment . in the former •suit	2. Evidencie, 
against Kearney could be admitted as evidence Judgment. 

in a suit against these defendants for any other purpose than 
to . show the fact that such a judgment had been obtained, and 
that the plaintiff was, by virtue of such judgment, or had been, 
In fact, the . clerk. That suit was . between different parties, 
and involved different issues from this. These defendants



454	SUPREME COURT OF ARKANSAS, [35 Ark 

Thomas et al. vs. Hinkle. 

had no day in court in that suit. The issue there was, 
who was . in- fact elected ? and, in determining that, the 
court could, and perhaps did, go behind the returns made. 
to the clerk's of fice. The issue here is, did the clerk • return 
to the secretary of state a false abstract of the returns made 
to his • of fice ? The judgment, based upon the actual votes 
cast throughout the county, which the court had the means 
of ascertaining, may well consist with the truth of the 
abstract, made by the clerk, of the returiis made to thim bY 
the . judges of the townships. Suppose, for instance, there 
had been false returns from the judges, or none, to the 
clerk's of fice, the plaintif f might, nevertheless, on proper 
proof, have recovered the of fice ; but such recovery would 
not be eyen prima facie proof -that the clerk had not .truly 
abstracted and forwarded to the secretary of state • the re-
turns setit to him. The court certainly erred in instructing 
the jury that it -would be evidence to that. ef fect. 

It becomes necessary to look deeper and see if there was 
any other proof that the clerk made a false ' return to the 
secretary of "gtate ; for if there be such clear proof of that 
as to have justified the verdict, the error , in the instruction 
would be .harmless, and the judgment would be -permitted to 
stand. 

The law then in force, after providing for the due ap-
pointment of judges and clerks at the dif ferent precincts, 
ond for the proper conduct of the election, required the judg-
es, af the closing of the polls, to sign the poll-books, and 
the clerks to attest their signatures. (Gantt's Digest, sec. 
2338.) This p011-book was required to contain the names 
of all the voters, with the number of them estimated and set 
down at the foot. No such poll-books appear in evidence in 
this case. 

Upon counting the ballots the clerks were required to
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enter, on a list, or poll-book, in separate columns, under the 
respective names of the persons voted for, the number of 
votes given for each person, and also, to write out, in a legible 
hand, on said list or poll-book, the number of votes given to 
each person, and the of fice for which such votes were given, 
2nd to attest the same. Sec. 2332. 

After the examination of the ballots, the votes for each 
person were to .be enumerated, under the inspection of the 
judges, and set 'down at the foot of the column on the list or 
p-oll-book, and to be publicly proclaimed to the people present. 
Sec. 2336. ". 

And then . the judges were required to certify, under their 
hands, the number bf vote3 given for each, person, with the 
office for ‘Vhich they were given, and the clerks were required 
tc attest the certificate. Sec. 2337. 

After ,which before dispersing, the judges were require—d 
to put one of the poll-books under cover, seal the same, and 
direct it to the county clerk. (Sec. 2338), which was to be 
carried and delivered to said clerk by one of the judges, within 
three days afterwards. Sec. 2339. 

Upon failure to , do thai, the clerk was required on the 
fourth day to dispatch a messenger to bring up the same, 
and to defer the comparison of the poll-books Until the sev-
enth day. (Sec. 2340.) But, without such failure, it was his 
duty on the fifth day after the election, or sooner if all the 
returns be in, "to open and compaw the several election returns 
which have been made to his office, and make abstracts of the 
.votes given for the several candidates for each office, and de-
posit the same in his of fice, there to remain." (Sec.2342.) In 
doing this, it . was expressly provided that "informalities in 
the certificates'of the- judges and clerks, at any election *.* * 
shall not be good cause for rejecting the poll-book of said elec-
tion disyrict." (Sec. 2344.) Provision is then made' for



456	 SUPREME COURT OF ARKANSAS, 	 [35 Ark • 

Thomas et al. vs. Hinkle. 

forwarding copies of the abstract to the secretary of- state. 
If the clerk should fail to do so for two days, he was made 
liable to -heavy penalties. Sec. 2349. 

The object of all election laws is the ascertainment of the 
real will of real electors by such general rules as will, in the 
end, and by their general operation, be most apt to accomplish 
that result. This is all that legislation can ef fect. It can 
rot provide for the innumerable special circumstances which 
nay from time to • time occur, nor entrust discretionary pow-
zrs to the vast array of inferior of ficers to whom the 
conduct of elections must be committed. The .ultimate 
ascertainment of the real will of the electors, in diSputed cases 
must be left to the more guarded and more intelligent dis-
cretion of the courts, which may go behind formalities and 
ascertain the real facts. Hardships may sometimes arise froin 
delays and the expenses of litigation, but these are inseparable 
froni human institutions. 

General laws are, as above indicated, directed to preserve 
the purity of elections in their general application,' and, 
from their very nature, can not safely , leave much to the 
discretion of ministerial or executive of ficers. It is easily 
conceivable how, under political excitement, the elector may 
find hiS only shield and safeguard in being able to say to all 
officers, "ita le.r scriptaest." If extraordinary, or discretionary 
proceedings are required, it is better that an appeal be made to 
the courts. 

It is equally obvious titat those who conduct elections 
should be, protested by obedience to- the law, although in the 
particular case it may cause an injustice which the courts should 
rectify. 

Whether or not the clerk, upon opening the sealed pack-
ages purporting to be returns 'from the judges, and finding 
them uncertified, should have regarded ,. them as nullities
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and sent a messenger for proper returns, is not a question rais-
ed by the pleadings. The special breach upon which he and 
his sureties are charged is, that he falsely abstracted the re-
turns in his office. The true questions are, were these papers 
returns, such as he was bound to notice ? and, if not, had he, 
by receiving and opening th ,mi, estopped himself from denying 
that they were ? 

The court below instructed the jury to the effect that wheth 
er valid or not, the clerk was bound to abstract them, because 
he had received and acted upon them. No other action 
than opening them is shown' by the evidence. They were 
sealed and the clerk could not know, until the packages Were 
cpened, whether they contained correct returns or waste paper. 
The instructions of the court in this regard were erroneous. 
There is no room for the doctrine of estoppel. The papers 
must stand or fall of themselves. —

The certificates of the judges and the attestation of 'the 
clerks were certainly important. They are plainly essen-
tial to that general system of checks and safeguards by 
which the purity of elections is to be preserved. Can .the 
imagination portray all the confusion and corruption Which 
might flow in from neglect . of these certificates? They 
are positively required by the statute in some substantial 
shape. 

Why should the legislature say that informalities should 
not be good cause for rejecting the poll lbooks, if the total 
want of any certificate whatever should nevertheless be 
matter of no consequence, if the clerk had once gotten into 
his offiice sealed packages from the judges ? Expressio 
unius est exclusio alterius." It is as much as to say that the 
want of certificates will, of course, be good cause Of rejec-
tion. 

We find no sufficient proof , of fraud or falsity in the
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action of the clerk, to cure the error in instructions. A 
yew trial should have been granted, and for error in refus-
ing the same, reverse the judgment, and remand the cause for 
a new trial.


