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TOWN OF FORT SMITE VS. GANTIS. 

PRACTICE IN SUPREME COURT : Where no Motion for new trial. 
Where there is no motion for new trial, nor bill of exceptions, the record 

presents nothing for the deterMination of this court. 

APPEAL. from Sebastian Circuit Court. 
Hon. J. H. ROGERS, Circuit Judge. 
Brizzalari, for appellant. 
Sandels, contra: 

HARRISON, J. James A. Yantis was tried before the 
mayor of the town of Fort Smith for the violation of an 
ordinance of the town /ip failing to work upon the streets, 
and was convicted and fined $20. 

He appealed to the circuit court, and, upon a trial in the 
circuit court, was found not guilty, and the town appealed to 
this court. 

There was no motion for a new trial, nor any bill of ex-
ceptions, and the record presents no question for our determi-
nation. 

Affirmed.

LEEMAN VS. ME STATE. 

1. EXTORTION: Corrupt intent essential. 
If an officer takes a fee not authorized by law, under the belief that he 

is by law entitled to it, and without any corrupt intent in the matter, 
he is not guilty of extortion. 

2. SAME : Indictment for. 
It is a sufficient averment of a corrupt intent, in tin indictment for' extor-

tion, to allegie that the defendant "extorsively" took the unlawilil fee.
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APPEAL from Lincoln Circuit Court. 
Hon. J. H. ROGERS, Circuit Judge. 
0-ranger, for appellant. 
Henderson, Attorney General, contra, 

HA RRISON, ‘ .T. The- appellant, James H. Leeman, was in-
dicted. for malfeasance in office.• The indictment charged 
that he, being judge of the probate court of Logan county, 
did, on the twenty-second day of April, 1879, and at ,the 
April term, 1879, of said court, unlawfully, and 
and extorsively, charge, demand and receive from one 
F. Wood, the sum of two dollars as a fee for, as such judge, 
examining and passing upon his account-mirrent as adminis-
trator of the estate of H. C. Williams, deceased; "a greater 
fee," it alleged, "than is allowed by law." 

He was tried and convicted, and after a motiOn for a new 
trial had been overruled, judgment of. a motion from office was 
rendered against him. 

The evidence was, that the defendant was judge of the. 
f.robate court of Logan county, and the twenty-second 
day of April, 1879, at. the April term of the court that year, 
C. F. Wood, the administrator .of the estate of H. C. Wil-
liamS, deceased, filed in open court an account-current of 
his administration, when the defendant, after looking over 
the account, said to him: "Mr. Wood,. I consider that you 
owe me two dollars." Wood said to, him that he under-
stands the law which allowed the probate judge a fee of 
two dollars for examining and passing upon an administra-
tor's account- had been repealed, to which the defendant 
replied that he thought the repealing act unconstitutional, 
and he had- been charging the fee, and was going to test 
the constitutionality of the act, and said if it should b'e
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decided to be constitutional he . would pay the fee back to, 
_those who paid it, and Wood then paid him the two dol-
lars. 

The court instructed the jury against the objection of the 
• defendant, as follows: 

"The defendant is indicted for malfeasance in office. The 
act charged agains't him as constituting the malfeasance is 
this:	That on the twenty-second day of April, 1879, he, 

• being the judge of the probate court of Logan county, and 
while acting as such judge, at the April term, 1879, did 
unlawfully, willfully and extorsively charge, demand° and 
xeceive from one C. F. Wood, as administrator of the estate 
of H. C. Williaws, deceased, two dollars as a fee due him 
us such judge of said court, for services performed by him 
in examining and passing upon the account-current of .said 
C. F. Wood as administrator of said estate. 

"You are instructed that after the fifth day of March, 
1879, no fee of any amount was allowed by law to a probate 
judge for the services stated; and for a probate judge to 
charge, demand, or receive a fee for such services after that 
date, was an unlawful act. The word unlawfully, as used 
in this indictment, simply means that there was no author-
ity , of law for the defendant to commit the act with which 
he is charged. Willfully means intentionally; an • act done 

- by design; an act which proceeds from the will. Extor-
•ively charging, demanding and receiving, means that the 
charging, demanding and receiving was done under color 
'of his office, and for services for which nothing is allowed, 
or when none is due. Malfeasance is defined to be the per-
formance of some injurious act which the party had con-
tracted not to do, or had no right to do. The intent, whether 
corrupt or otherwise, with which the fee was taken, if taken 
as 'alleged, is a matter of no importance.	It is the wrong-

,
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ful charging, demanding and willful taking, under calor of 
office, a fee for an act for which the law provides no fee, 
that constitutes the offense. Ignorance of the law is no 
excUse or defense. Every one is presumed to . know the 
law." 

The defendant asked. the following instructions, which the 
court refused to give: 

"1. If the jury believe, from the evidence, that the defend-
ant took the • fee alleged in the indictment, but at the time be-
lieved he was entitled to it, and that he did not act corruptly 
in the matter, but intended to pay the money back to Wood 
if he should become convinced he was not entitled to it, they 
must 1.cquite the defendant. 

"2. Unless they find, from the evidence, that the de-
fendant has been guilty of' corruptiOn, gross immorality, 
criminal conduct, malfeasance, misfeasance or nonfeasance in 
office, they mu§t acquit him. 

"3. And unless they believe from the evidence, that 
defendant has been guilty of extortion, they must acquit 
him." 

It is enacted by section 1470 Gantt's Digest, that, "if 
any officer shall charge, demand or- receive any	 1. Extor-

tion: more or greater fees for his services than are al-	 Corrupt 
intent es-

lewed by law, or shall demand, charge, or re-	 sentiaL 

ceive any such fees without having performed the services .for 
which the same are charged, such officer, for every such Offense, 
shall forfeit to the party injured, or against whom the same 
may be charged, the amount af fees illegally charged, and five 
dollars for each item illegally demanded, charged or received, 
with costs, to be recovered by action, and shall also be subject 
to an indictment for extortion." 

And it is provided by the act of March 9, 1877, that 
upon the conviction of any county or tOivnship officer, for
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incompetency, corruption, gross immorality, criminal conduct 
amounting to a felony, Malfeasance, misfeasance or non-
feasance in office, a part of the sentence shall be his removal 
from office. 

"Extortion is," says Blackstone, "an abuse of public 
justice, which consists in any officer's unlawfully taking, 
by color of his office, from any man, any moner or thing of 
value that is not due him, or more than is due, or before 
it is due." (4 Black. Com., 141.) As defined by Bishop, it 
is "the corrupt demanding or . receiving, by a person in 
office, of a fee for services which should be performed gra-
tuitously; or, where compensation is permissible, of a larger 
fee than the law justifies, or a fee not due." (2 Bish. Crim. 

Law, sec. 390.) The latter author says: "No act, carefully 
performed, from motives which -the law recognizes as hon-
est and upright, is punishable as a crime. And it has always 
been held that extortion proceeds from a corruPt mind." (Ib., 
396.) And Wharton says that, "both by 'statute and at com-

,mon law, it is necessary that the taking should be willful and 
corrupt." 3 Wharton Grim. Law, 2509. 

The language of the statute of New Jersey upon the 
subject of extortion is: "If any justice or other officer 
shall receive, or take by color of his office, any fee or re-
ward whatever, not allowed by the laws of this state for 
doing his office, and be thereof convicted, he shall be pun-
ished," etc. The supreme court of that state, - remarking 
upon the statute in the case of Cutter,, ad., v. The State, 

Vroom, 125, say: • "On the part of the state, it is argued 
that this statute is explicit in its terms, and makes the 
mere taking of an illegal fee a! criminal act, without re-
A.ard to the intent of the recipient. Such undoubtedly is 
the literal force of the language, but then, on the same 

principle, the offiber would be guilty of he took, by mis-
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take or inadvertence, more than the sum coming to him. 
Nor would the statutory terms, if taken in their exact sig-
nification, exclude from their compass an officer who 
might be laboring under an insane delusion. Manifestly, 
therefore, the terms of this section . are subject to certain 
practical limitations. This is the case with most statutes 
couched in comprehensive terms, and especially with those 
which modify or otherwise regulate common law offenses. 
In such instances the old and new law are to be construed 
together; and the former will not be considered to be abol-
ished except so far as the design to produce such effect ap-
pears to be clear. In morals, it is an -evil mind which 
makes the offense, and this, as a general rule has been at 
the root of the criminal law. 	 The consequence is that it

is not to be intended that this principle is discarded merely 
on account of the generality of statutory language. It is 
highly reasonable to presume that the lawmakers did not in-
tend to disgrace or to punish a person who should do an act 
under the belief that it was lawful to do it." 

The reasoning of the court is, to our mind, conclusive. There 
can be no question, we think, that the general words of our 
statute do not preclude an inquirY as to the motive or intent, 
the same as at the common law. 

By the act of December 13, 1875, in relation to the fees of 
officers, a fee of two dollars was alloWed the judge of-the pro-
bate court for examining and passing upon the account-cur-

- rent of an administrator, executor or guardian; but this pro-
vision of the act 'was expressly repealed by an act passed March 
5, 1879. 

The defendant may have honestly, but mistakenly, 
• thought that the fee given by the act of 1875 was an emol-
ument of his office of which he could not be deprived 
during his term; and though his ignorance of the repeal-

-
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ing act, or if its effect would not alone excuse him, there 
would be wanting, if he so supposed, that . bad motive or 
evil ihtent necessary to make the act of deinanding or taking 
it criminal. 

The instruction given by the court, as it exclude& all in-
quiry by the jury as to the defendant's motive or inten-
tion, was therefore erroneous. The first of those asked 
by the defendant was the converse of that, and should have 
been given. The others were too vague and indefinite to 
serve the purpose of an instruction, and were properly re-
fused. 

It is objected by the appellant that it was not charged in the 
indictment that the money was corruptly taken. 

The corrupt intent was substantially and sufficiently 
2. 	 :	 averred by the use of the word extorsively. The 

Indict-
ment for. technical words in an indictment for extortion 
at common law are "extort" and "by color of office." 2 Bish. 

Crik Proced., sec. 320; Jacobs and others v. The Common-
wealth, 2 Leigh (Va.), 709; 2 Chitty's Crim. Law 298, 299. 

And it is objected, also, that it was alleged that the fee was 
greater than allowed by law, but how much greater was not 
alleged. 

No fees at all are allowed to judges of the probate court, 
and the defendant could not fail to understand from° the 
indictment the sum he was charged with having extorsively 
taken. 

The indictment was sufficient, but for the errors above men-
tioned, a new trial should have been granted. 

The judgment is reversed and the cause remanded, with in-
struction to the court below to grant the defendant a new trial, 
and for further proceedings.


