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• Wilson vs. The State. 

WILSON VS. THE STATE. 

1. INDICTMENT: For selling liquor near an academy, college, etc. 
An indictment for gelling liquor within three miles of an academy, in 

violation of the act of March 2, 1875, is not defective for failing to 
'allege that the academy is in the county in which the indictment was 
found, if it avers that the order of the county court prohibiting the sale 
within three miles of the designated academy, was made in compliance 
with the act. Nor need it allege that the order of the county court 
was made upon the petition of a majority of the adult residents of the 
township, if it allege that the order was made in compliance with the 
statute. 

2. SAME: Exceptions in statute. 
When an exception is not in the enacting clause of a statute, it need not 

, be negatived in the indictment: it is matter of defense. 
3. LiQuoR: Order of county court prohibiting sale of irrevocable: Sub-

sequent license void. 
When the order is .made, the power vested in the county court by the act 

is exhausted, and it has nO power to revoke ,the order upon a subsequent 
petition; and a subsequent license to sell liquor is no protection against 
a prosecution for selling within the prohibited limits.
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APPEAL from Conway Circuit Court. 
Hon: W. D. JACOWAY, Circuit Judge. 
Fletcher, for appellant. 
Bashain, contra. 

ENGLISH, C. J. The indictment in this case, which was 
found at the March term, 1879, of the circuit court of Conway 
county, charges Al. Wilson with a misdemeanor, committed as 
follows: 

"That said Al. Wilson, on the twenty-second day of 
February, 1879, in the county of Conway and state of Arkan-
sas, unlawfully did sell one pint of spirituous liquor to one T. 
A. Rogers, within three miles of the Masonic Male and Fe-
male academy, while pupils were being taught in the same, 
when the county court of said Conway county had made an 
order, in compliance with an act of the legislature of the state 
aforesaid, approved the second day of March, 1875, prohibit-
ing the sale or giving away of spirituous liquors within three 
miles of said academy, and which said order was then and there 
of record in the office 'of the county clerk within and for the 
county aforesaid, against the peace," etc, 

The defendant entered, in short, upon the record, a de-
murrer to the indictment, which the court overruled; he 
then pleaded not guilty, was tried by a jury, and convicted; 
moved in arrest of judgment and for a new trial; the mo-
tion was overruled, and he took a bill of exceptions and ap-
pealed. 

The demurrer was general and the motion in arrest was upon 
the ground that the indictment did not state facts sufficient 
to constithte a public offense within the jurisdiction of the 
court.
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I. It is objected here that the indictrnent 1. Indict- 
ment:	 did not allege that the Masonic Male ald Fe-For sell-
ing liquor	male -academy was .- situated in Conway near acad-
emy, etc. county. 

It is enacted by section 1 of the act of March 2, 1875, 
under which the indictment was prepared: "That it shall 
be unlawfully for any person to sell or give away vinous, 
spirituous or intoxicating liquors within three miles of any 
academy, college or university in this state, while pupils 
are being taught or instructed in the same." Acts 1875, p. 
206. 

The indictment follows the language of this section. It al-
leges the sale to have been made in Conway county, and within 
three miles. of the academy named, while pupils were being 
tau obtht in the same. 

No further averment would have been requisite, had the 
act, of itself, been made to operate in all places where , such 
schools were located, from the time it becatne a law. The 
act is what is known as a local option law. By its fourth 
section, it is not to operate for the benefit of any such school 
until a majority of the adult residents of any township of any 
county in which said academy, etc., is located, shall, by peti-
tion, procure an order of the county court of their county, pro-
hibiting the sale, etc., of spirituous liquors, etc., within three 
miles of such academy. Hence it was necessary for the indict-
ment to allege, as it did, that such order had been made before 
the sale charged to have been criminal. 

True the indictment does not allege, either in charging the 
sale or in averring the order of the county court, that the aca-
demy was in Conway county, but it avers that the order was 
made in compliance with the act, which is referred "to, and it 
would not be in compliance with the act if the academy was 
not in Conway county.
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The indictment is for a misdemeanor, and its allegations 
are sufficiently certain to advise the accused of the crime 
intended to be charged against him, and to protect him 
against a further indictment for the same offense and 
upon the trial the burden was upon the state to prove a valid 
order of the county court, and a sale within the prohibited 
limits. 

II. It is furth'er objected that the indict-
ment does noi negative the . exception made by	 Excep-

tions in 
the second section of the act, in favor of drug- statute, 

when to be 

gists who sell liquors for medical purposes, on.	 negatived.

written certificates of physicians. 
• The exception is not in the enacting section of the stat-

ute, and need not be negatived, but is matter of defense. 
Butler v. The State, 10 Ark., 299; Wilson, v. The State, 33 
Ark.

III. It is also objected that the indictment does not allege 
that the order of the county court was ,made upon the petition 
of a majority of the adult . residents in the township in which 
the academy is situated. 

It waS sufficient to aver that the order was made in com-
pliance with the statute, without setting out the facts on which 
it was based. 

IV. On the trial, the court permitted the state to read 
in evidence - to the jury the record entry of the order of the 
county court of Conway county, prohibiting the sale, etc.; 
of liquors, etc., within three miles of the Masonic Male and 
Female academy, against the objection of the defendant; and 
this ruling of the court is made ground of the nadtion for a 
new trial. 

The objection, as set out in the bill of exceptions, is gen-
eral, but it is submitted here that the order does not show upon 

•its face that the academy is in Conway county. 
The record entry read in evidence shows that the acad-
3 5 Ark-27
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emy is situated in the town of Lewisburg, Wilborn 
ship, and that the order was made the fifth of January, 
1876, by the county court, then holding a regular term, at 
the court-house in the town- . of Lewisburg, in Conway 
county, upon a petition of a majority of the adult resi-
dents of said Wilborn township. The academy is styled, in 
the entry, the Masonic Male and Female academy of Lewis- 
burg.	 0 

The entry does not state in so many words that the academy 
is situated in Conway county, but it does show that it is 
situated, in the town of Lewisburg, where the county 
court was then holding a term, in the courthouse of that 
county. 

The order upon the face of the record read in evidence, ap-
pears to be regular, and in compliance with the statute. 

The act was held constitutional in Boyd v. Bryant et al., 
ante, 69. 

V. It was made , ground for a new trial that the court ad-
mitted the testimony of Dr._ W. A. C. Sayle, against the ob-
jection of defendant. 

Before stating the testimony of Dr. Sayle, the testimony of 
two witnesses previously examined may be stated. 

T. A. Rogers testified that some time during the month of 
February, 1879, he purchased whisky by the drink from the• 
defendant, on several occasions, at the town of Morrilton, about 
one mile from the school-house in Lewisburg, in Conway 
county, Arkansas. 

M. W. Steele testified that - he was one of the trustees of 
the Lewisburg Masonic Male and Female academy, sitm 
ated in the town of Lewisburg, and that it had been the 
intention of the trustees to maintain a school for the in-
struction of pupils in said academy for at least ten months 
in each year; that not more than two teachers were ever
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engaged in said academy at one time; and that during the 
month of February, 1879, Miss Lee taught a school in said 
academy, which lasted from September, 1878, until June, 
1879, that the number of students taught by her was 
small. 

Dr. W. A. C. Sayle testified that the school at Lewisburg, 
which had been previously known as the Lewisburg Male and 
Female academy, was, about eight or nine years ago, taken 
charge of by. the Masonic fraternity at Lewisburg, by the con-
sent of the people in and about Lewisburg, and had been 
managed and controlled by said fraternity ever since. That 
when the Masons took charge of the school they changed the 
name to the Lewisburg Masonic Male and Female academy, 
and it had been known by that name ever since. That witness 
was a trustee of said sChool, and that the school had been kept 
up during the scholastic year the whole time. 

Upou what ground the defendant objected to Dr. Sayle's 
testimony does not appear from the bill of exceptions, nor has 
his counsel here indicated any. objection to its competency or 
relevancy. 

	

VI. The next ground of the motion for a	3. Liquor: 
Order 

	

new trial is that the court erred in refusing	nf county 
court pro-

	

to permit defendant to read in evidence the rec-	hibiting 
Bale of, near 

	

ord entry of an order of the county court of	academy, 
etc., Irre-

	

Conway county, revoking the order of said	vocable. 

court-prohibiting the sale of liquors within three miles of the 
Lewisburg Masonic Male and Female academy; and also in 
excluding the- license of said dourt authorizing defendant to 
sell liquors at Morrilton. 

The order appeari to have been made on the fifth of October, 
1876, as follows: 

"In the matter of the petition to authorize the selling 
and giving away of spirituous liquors within three miles
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of the Masonic Male and Female academy of Lewisburg,. 
Wilborn township, Conway county, etc. Now on this 
day come J. T. Moere, etc., and others, and present their 
petition, praying this honorable court to grant and make an 
order, accordinz to the statute in such cases made and pro-
vided, authorizing the selling and giving away of spirituous 
liquors within three miles of the Masonic Male and Female 
academy of Lewisburg, in Wilborn township, in said county, 
etc., and the court, after examining said petition, found the 
same to be signed by a majority of the adult residents and 
voters of said township, that the signatures thereto are authen-
ticated by affidavits, and in all respects regular, and. in com-
pliance with the act of the general assembly approved March 
2, 1875, regulating the subject-matter herein; the court, after 
due consideration; cloth . say that •said° petitioners have fully 
complied with the law, and that the order prayed for should 
be -granted: It is therefore ordered by the court, that the 
selling and giving away of spirituous liquors within three 
miles of the Masonic Male and ' Female academy sit-
uated in the town of Lewisburg, Wilborn township, Con-
way county, etc., be and the same is hereby authorized from 
'henceforth, existing laws regulating the same being complied 
with." 

Section 4 of the act of March 2, 1875, provides: 
"That whenever the adult residents of any township of 

any county desire to avail themselves of the • provisions of 
this act, a majority of them shall petition the county court 
of their county, setting forth the fact that an academy, in-
stitute of learning, or university, in which pupils are ; tp ught, is located in their 'township or district, and praying 
that the sale or giving away of spirituous liquors be pro-
hibited within three miles of the same; whereupon, should 
said county court be satisfied that a majority of said resi-

,
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dents so petition, shall make an order in accordance with 
said prayer, and from thenceforth it shall not be lawful to 
vend or give away any spirituous liq.uors within the limits 
aforesaid." 

The sixth section fixes a penalty for violating the provisions 
of the act,'at not less than $25 nor more than $100. 

On the petition of a majority of the adult residents of 
Wilborn township, the county -court made the prohibiting 
order of the fifth of January, 1876, and• from thenceforth, 
in the language of the act, , it was unlawful to vend or, give 
away spirituous liquors within three mil—; of the academy 
named in the order, under the penalty prescribed by the 
act.

On the fifth of October, 1876, the county court, on the 
petition of a majority of the "adult residents and voters" of 
the township, undertook, in effect, to revoke the p\rohibiting 
order, and open the way foi- the sale o,f spirituous liquors with-
in three miles of the academy. 

There is no provision of the act of the secOnd of March, 
1875, or any other act, authorizing the county court to make 
the second order. 

The legislature might, in the exercise of the police power, 
for the fireservation of order and good morals, and the pro-
tection of school pupils against temptation to dissipation, 
have absolutely prohibited the sale, for drink, of spirituous 
liquors, within three miles of academies, etc. But it was deem-
ed expedient to pass prohibiting acts, and leave it optional with 
a majority of the adult residents of any township, in which 
such school was, or might be, located, to apply to the county 
court to make an order giving force and effect to the act for 
the benefit of such school. When the order was so made, in 
this case, the act was as effectually put into operation over the 
territory embraced in the order, as if the legislature had made
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it the absolute law of that territory from the moment of its 
passa ge. 

The county court was empowered; upon the proper petition, 
to put the act in force in the particular limits, but no power 
w as delegated or confided to it to make an order, at any.subse-
quent time, upon any petition whatever, in effect rep* ealing the 
law within such limits. 

Counsel for appellant submits that the law was put into 
force by the will Of the people of Wilborn township, and 
that it was revoked by their will. This is plausible, but 
the people of townships must express their will•in legal 
and constitutional modes. The act authorized the adult 
residents of the township (females as well as males) . to -ex-
press their will 'as to whether it should be put in force for 
the benefit of the academy in their township, but did not 
inyite them to express any will, . through the county court, 
as to its revocation. This they may do through their repre-
sentation in the legislature. The second petition, and 
the order of the county court upon it, was voluntary and 
authorized by no law. The order would, have been as valid 
withOut the petition as with it; and the expression of the 
adult residents of the township, at a township _meeting, 
held of their own accord, would have been as effectual to dis-
place the statute, after legally put in force, as a petition to the 
county court. 

In the absence of legislation, the county court has no 
power to grant licenses to sell spirituous liquors, or to pro-
hibit the sale thereof under penalties. By the act of March 
2, 1875, it was authorized, upon the petition of a majority 
of the adult residents of any township in which an acad-
emy, college or university was located, to make an order 
prohibiting the sale, etc., of spirituous liquors within
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three miles of such school. When the order is made, the power 
vested in the court by the act is exhausted, and there •

 is no provision for it to make the order on a subsequent peti-
tion. 

The act of March 8, 1879, authorizes the electors of 
townships and wards of, cities, at each general election, to 
express their will as to the granting or withholding of 
licenses to keep dramshops or drinking saloons in their 
townships or wards; and the county courts are empow-
ered to grant or refuse licenses according to the result of 
such elections. The vote of a township or ward may be 
in favor of license at one election and against it at an-
other, and so the fortune of the dramshop or saloon-keeper 
may fluctuate with the will of the electors. Ent suppose 
the law had authorized but one election, and that should re-
sult in any township oi ward against license, , could the electors, 
of their own accord, without authority of law, hold a subse-
quent election, and empower the county court to grant license? 
We think not. 

The legislature of 1879 passed, acts prohibiting the sale, etc., 
of spirituous liquors, etc., within three miles of Evening Shade 
college, Pleasant Ridge , academy, the town Of El Dorado, and 
Lamartine, providing for no petition of local residents, or or-
ders of county courts. (Acts of 1879, 'pp. 10, 21, 22, 66.) 
Similar acts were passed by the legislature of 1875, for the 
protection of Judsonia university, (Acts of 1875, p. 188), cer-
tain sections in Franklin county, (ib., p. 194), El Paso, in 
White county, (ib., p. 243), Quitman college, (ib., p. 245), 
and the Industrial university, (ib., p. 247). 

We find no provision in any act, except the act of March 
2, 1875, leaving it optional with the adult residents of a 
township to put the law in operation for the protection of 
a school; and in it, as we have above seen, no provision is
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made for a petition to the county court to revoke an order put-
ting the act in force. If the local residents may, at will, re-
peat such petitions, and the county court may make and revoke 
such orders at their pleasure, there might be no stability in 
the law, and the protection of the school might vacillae with 
the successful or non-successful effoOs of persons who wish to 
sell ardent spirits, in procuring subscribers to petitions. No 
such policy is indicated in the legislation for the protection of 
pupils of schools against temptation to dissipation and vicious 
habits.. - 
• The county court having no legal power to make the revoking 

order, it is void, and the court did not err in excluding it from 
the jury. 

The revoking order being invalid for want of power in the 
county court to make it, it follows that the after grant of li-
cense to appellant . to retail spirituous liquors was of no value 
to protect him against a prosecution for selling within the lim-
its where such sales were prohibited by the act of the second of 
March, 1875. 

VII. In the motion for a new trial, it is assigned as further 
ground that the court erred in giving the second and third in-
structions asked for by the state, and in refusing the third and 
fourth moved for defendant.	 . 

The court instructed the jury, first, that it devolved upon 
the state to prove every material allegation of the indictment, 
and that defendant was presumed innocent until his guilt was, 
proven by competent testimony beyond • a reasonable 
doubt. 

(a) The court also instructed the jury, second, against 
the objection of defendant, that if they believed from the 
evidence that defendant, at any time within one year next 
before the finding of the indictment, within three miles of 
the Masonic Male and Female academy, in the county of
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Conway, etc., did sell to T. A. Rogers any quantity of 
spirituous liquor, and that at the time such sale was made, 
said institution of learning was in progress and pupils being 
taught in the same during the scholastic year, and that prior, 
thereto the county court of Conway county had made an or-
der prohibiting the sale of spirituous liquors within three miles 
of said academy, they would find defendant guilty, and assess 
his punishment at a fine of not less than $25 nor more than 
$100. 

There is no valid objection to this instrnction. The court, 
in substance and effect, charged the jury by it, that if the state 
had proven the material allegations of the indictment, they 
should find the defendant guilty, etc. 

•(b) • The third instruction for the state, and to which de-
fendant objected, is as follows: 

"It is shown by the evidence that the academy was originally 
incorporated as the Lewisburg Male and Female academy, and 
it was afterwards commonly known as the Lewisburg Masonic 
Male and Female academy, or the Masonic Male and Female 
academy. That is not a material variance. It is sufficient if 
one is a continuation of the other, and a school has been taught

•  in the same." , 
The indictment describes the academy in question as the 

Masonic Male and Female academy. Dr. Sayle testified•
that is was originally known as the Lewisburg Male and 
Female academy, and after the Masons took charge of it, 
'eight or nine years before the trial, it was called the Lew-
isburg Masonic Male and Female academy. In the order 
of the conuty court, read in evidence, it is styled the Ma-
sonic Male and Female academy of Lewisburg. There 
was no substantial variance between its description in the 
indictment and the evidence. It was sufficiently identified. 
It was not 'material whether it was incorporated or not.
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The third instruction given for the state is subject to verbal 
criticism only. 

(c) The first instruction moved for the defendant, and re-
fused by the court, is that—

"The burden of proof in a misdemeanor is governed by 
the same rule as a felony, and every material allegation in the 
indictment must be proven by the state, not as in civil cases, 
but beyond a reasonable doubt." 

In the first instruction given for the state, the court charged 
the jury, in effect, that the burden of proving all of the mater-
ial allegations of the indictment, beyond a reasonable doubt, 
was upon the state. 

And the court gave the second instruction moved by 
defendant, that it devolved on the state to prove beyond a 
reasonable doubt that there was an academy known as and 
called the Masonic Male and Female academy, situated in 
Conway county, etc.; that the county court of said county 
made an order in compliance with an act of the legislature 
approved March 2, 1875, prohibiting the sale or giving away 
of spirituous . liquors within three miles of said academy, 
and that the defendant, Al. Wilson, subsequently to the mak-
ing of said order, and within one year before the finding 
of the indictment, sold spirituous liquors to T. A. Rogers, 
within three miles of said academy, while pupils wefe being 
taught therein. 

This instruction covered all of the material allegations of the 
indictment, and imposed the burden of proving them, beyond 
a reasonable doubt., upon the state. 

There seems to have been a purpose in the first instruction 
moved for defendant, and refused by the court, to have the 
impression made upon the minds of the jury that the same 
weight of evidence was required in a misdemeanor as in a case 
of felony, to warrant conviction.
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In The State v. King, 29 Ark., 166, the law of doubts in 
criminal cases was ruled as follows: 

"It is not necessary to a conviction in any criminal case, 
that all the allegations in 'an indictment should be proven 
beyond all doubt. The rule is, that the jury are not to find 
the defendant guilty upon mere preponderance of evidence, 
but that they must be satisfied, , beyond a, reasonable doubt, 
that the proof sustains the *material allegations of the in-
dictment, otherwise theY 'must acquit. And this rule 
doubtless applies to misdemeanors as well as to felonies. 
The state must establish the guilt of the accused in all 
cases before he can be 'condemned, and he is entitled, by a 
humane provision of the law, to the benefit of all reasona-
ble doubts. It is doubtless true, however, that a jury 
should be more cautious in making up their judgment in 
cases involving the liberty.or life of the accused, than in cases 
punishable by fine only, but in no case should they return a 
verdict against the accused when they really have a reasonable 
and well-founded doubt of his guilt." 

The law of doubt was sufficiently applied to the case in 
the instructions given by the court to the jury, without the 
first instruction moved for defendant, which was so expressed 
as not to meet the approbation of the court, and might, if 
given, 'have made a wrong impression on the minds of the 
jurors. 

(d) The third instruction moved for defendant, and refused 
by the court, follows:	 • 

"By academy is meant a seminary of learning, or school, 
holding a rank 'between a university or college and a common 
school. A university or college is the highest grade of institu-
tion of learning, and a common school is where the ordinary 
branches of education are taught." 

His honor, the circuit judge, did not deem it necessary
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for him to indorse all these definitions. The term academy, 
employed in the statute, in'the indictment, in the prohibi-
ting order of the county court, And by the witnesses, is 
one in common use, and doubtless the jury very well under-
stood its meaning as ordinarily used and applied to a grade of 
schools. 

(e) The fourth instruction moved for defendant, and re-
fused by the court, follows: 

"The proof that defendant sold liquors within three miles 
of the Lewisburg Masonic Male and Female academy, is not 
sufficient; but before the jury can convict in this case, they 
must find that defendant sold liquors within three miles of an 
academy in Conway county, known as and called the Masonic 
Male and Female academy." 

This was an unsubstantial quibble about the name or 
style of the academy, as to -which we have said enough 
above. 

VIII. The last ground of the mot'ion for a new trial is 
that the verdict was contrary to law and evidence. 

The case was well enough made out by the state, and 
appellant offered no competent evidence to justify him in 
selling spirituous liquors within three miles of the acad-
emy. 

The record disclosing no substantial error of law, to the 
prejudice of appellant, the judgment must be affirmed. 

EAKIN, J. I reach the same conclusion with the majority 
of the court, upon somewhat different grounds. I look 
upon the first section of the act of March 2, 1875, as hav-
ing been entirely neutralized by the fourth, which is really 
the whole law upon the subject, qualified by the second, 
third and fifth sections, and enforced by the sixth. The 
first section-might be omitted without impairing the act.
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I think the i•tention of the legislature was to frame a 
law„ going into effect, potentially, at the end of ninety .days, 
but with dormant powers to he evoked for particular town-
ships, by the county court, upon certain contingencies; 
that is to say, first, there must be such an institution as the 
law contemplates, located in the township; and, second, 
the adult residents must petition the county court for 
the purpose, and the court must be satisfied that there is a 
majority of them concurring in the petition. Upon that 
it is the order of the court, a recognized political body, 
which sets the act in operation henceforth, and not the 
petition of the adult residents. The latter is the special•
and indispensable condition upon which, alone, the power 
of the court can be exercised, and the sole object of the 
power is to enable the county court, and make it obliga-
tory, to protect the adult residents and those whose interests 
they guard, against the demoralizing influences which they 
suppose would sprin g from the sale of liquors near an institu-
tiOn important to their locality, and in . which the women are 
as deeply interested as the men.	• 

I ant not prepared to say, therefore, that when the rea-
son of the prohibition, ceases, the statute intends that it 
shall nevertheless continue, although a majority of the 
adult residents may petition the court for its revocation, 
and the court may so order. I think the words, "from 
thenceforth," clearly indicate the beginrning and not the 
duration of the operation of the act, and it is not,..necessary 
in this case to decide that the county court has not the° 
power ai some subsequent time, and under changed cir-
cumstances, to pass an order revoking the prohibition, 
upon the petition of a majority of the adult residents of the 
township. The, order has more the character of a muni-
cipal ordinance than of a judgment which can not . be
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changed after the term. It is simply a police regulation, man-
datory indeed upon the court, under certain circumstapces, 
and valid whilst in force, but there is nothing apparent in thc; 
reason of the act, or in its nature, to induce the conclusion 
that the legislature meant the Action of the coUrt to fix a con-
dition of things in perpetuity. 

I am satisfied, however, that the power to change the or-
der, if it exists, as the power to make it, is a special one, 
not appertaining to the general jurisdiction; of- the court, 
or coming within the ordinary range of its subject-matters. 
As it could not make the order of prohibition in accord-
ance with the prayer, without first finding that a majority 
of the, "adult residents" had joined therein, and its action 
would be in such case beyond its power and void, so it 
can not change the order, or annul it ° prospectively, without 
a formal withdrawal of the request of the same body. 

Adult residents and voters means the body of persons resid-
ing in the township who have the elective .franchise. They 
could not impose upon the county court • the duty of making 
the prohibitory order in the first place, nor authorized the court 
to annul it aft6rwards. The record order was void and offered 
no groun'd of defense to the indictment. With this explana-
tion I concur in the result. 

•	
WILLIAMS VS. THE STATE. 

1. CRIMINAL EVIDENCE : Variance: Whisky: Bitters. 
Upon a charge of selling whisky without license, proof of the sale of 

Home Bitters is irrelevant, unless it is proven to be made of whisky. 
. 2. SAME •	 whisky without license: Proof as to license. 

Upon the trial of one for selling liquor without license, the state is not 
required to prove that he had no license. If the defendant has license 
he can show it.
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APPEAL from lyini:oln Circuit Court. 
HOE. X. J. PINDALL, Circuit Judge. 
Henderson, Attorney General, for the State. 

ENGLISH, C. J. At the October term, 1879, of the circuit 
couat of Lincoln county, Columbus Williams was inclined for 
selling whisky without license, the indictment charging hat 
"Said Columbus Williams, in the county of Lincoln, etc., on 
the first day of October, 1879, did then and there willfully.and 
unlawfully sell and deliver ardent spirits, to-wit, whisky' in 
less quantities than one quart, to-wit, the quantity of one gill, 

ithout haying first procured a license to sell the same in ac-
ccrdance with law, contrary to the statute, etc., and against the 
peace," etc. 

He was tried on the plea of not guilty, found guilty by the 
jury, and fined $200; a new trial was refused him, and he took 
a bill of exceptions and appealed. 

The new trial was moved on the around that the verdict 
was contrary to law and evidence. That the indictment 
charged that defendant sold whisky without a license, and that 
the state failed to prove, and did not attempt to prove he had no 
license. And that the court erred in refusin g the second in-
struction asked for defendant. 

Peter Manuel testified that he was at a little festival 
given on Dr. Simmons' place, in Lincoln county, by de-
fendant, on the first of October, 1879. Defendant had a little 
counter or table in one corner of the room, behind -which he 
sold apples, oranges, candy, etc., and, among other thinis,- 
witness saw him sell whisky by the drink—ten cents a 
drink. Witness was treated to some by his friends. It 
was drunk in small glasses, ten cents a drink—that is to
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say, it was bought in less quantity than a quart, and be saw 
'the money paid for it, and he knew it was whisky. "Defendant 
would sell us," witness said, "a stick of candy, and then he 
would . give us a drink of whisky. You know we would not 
give ten cents for a small stick of candy." The whisky was 
kept in a jug. 

Eli Graham testified that he was constable of Spging 
township, Lincoln county, and defendant was a magistrate 
of said- township; witness was at a dance, or festival, given 
by defendant on the Dr. Simmons place, in Spring towii-
ship. , on the first of October, 1879; got to the partY about 
10 or 11 o'clock at night, and found the dance going on; in 
one corner of the room he saw a , little . counter, Or table, 

• behind which defendant sold oranges, apples, etc.; among 
other things, witness saw him sell some bitters out of a 
square black bottle; he sold it by the drink, at ten cents a 
drink, in less quantity than a quart, and witness saw the 
money paid for it; tbe bitters were Stomach Bitters, and 
witness knew they would intoxicate, because he had tried 
them; defendant would sell a stick of candy, and then the 
bitters were drunk, and ten cents paid over the table, or 
counter; he got after defendant about selling the bitters, 
and told him he knew it was against the law, witness being con-
stable and defendant a magistrate; defendant told bim 
it was none of his business—he knew the law as well as 
witness did. 

On cross-examination, witness stated it was Stomach Bitters 
or Home Bitters. 

The above was all the evidence—defendant introduced 
none. 

The court charged the jury in the language of sec. 5 of 
the act of March 8, 1879, which makes it a penal offense to
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sell, without license, "any ardent, vinous, malt or fermented 
liquors, or any compound or preparation thereof, commonly 
called tonics, bitters or medicated liquors." (Acts -of 1879, 
p. 35.) No exception was taken to this charge. 

The defendant asked . two instructions: 
"1. It devolves upon the , state to prove .the material 

allegations in the indictment beyond a reasonable doubt, 
and the offense must . be proven substantially as charged in 
the indictment; and unless the jury are satisfied by the testi-
mony beyond such reasonable doubt that the defendant 
sold whisky, as charged in the indictment, they will find him 
not guilty." 

This instruction the court gave, but refused the second, which 
follows: 

"If the jury believe, from the evidence, .that the defend-
snt sold what is known as 'Home Bitters,' or some prepara-
tion of that nature or kind, that will not authorize them to con-
vict the defendant under this indictment." 

I. The charge was for selling whiskY in less quantities than 
a quart. The charge was sufficiently proven by 	 1. Evi-

dence: 
Peter Manuel, who saw defendant sell whisky 	 Variance: 

Whisky—
by the drink from a jug. 	 Bitters. 

The testimony of ' Eli Graham, though not objected to, 
was irrelevant to the, charge, unless he had proven that the 
bitters sold from the square black bottle were made of 
whisky.	 . 

He stated that they were intoxicating, but the charge was 
not general for selling ardent spirits or intoxiicating 
liquors. 

The pretdnse of selling a stick of candy, and giving a:drink 
of whisky, was a mere attempt to evade the statute, and bad 
conduct in a magistrate, whose duty it was to obey and en-
fcrce the law. 

35 Ark.-28
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II. It was charged that the - whisky wais sold without li-

2. 		cense. The general rule is, that'where negative 
whisky	 matter is averred in an indictment, the state 
without 
licence:	 must introduce some evidence to prove it. The 
Proof as to 
license, exception to the rule is, where the matter is 
particularly within the knowledge of the defendant. A charge 
of selling liquor without license, it has been held, falls within 
the exception to the rule, for if defendant has license he can 
immediately, .and without inconvenience, show it, and it might 
be inconvenient for the state to prove that he had none. Hop-
per v. The State, 19 Ark., 146, and authoriti gg cited. 

III. In the first instruction given for defendant, the court 
charged the jury, in effect, that defendant could not be con-
victed unless it was proven that he had sold whisky, as charged 

•	 in the indictment.	 • 

It was not, therefore, necessary to give the second instruc-
tion moved for defendant. 

Affirmed.


