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1. Evipexce: Oral, admissible to correct date of contract.

Parol evidence is admissible to prove that a deed was executed on a
different day from its date, without any violation of the rule that
paroi evidence is inadmissible to vary or contradict the terms of a
written instrument.

2. DeEp: Uncertainty in description of land.

When a deed does not mention the township and range in which the land
is situated, and no boundaries, natural or artificial objects, or other
means for identifying the land, are given, the deed, on its face, is bad
for uncertainty; and the grantor may make a new deed correcting the
mistake and omission, which would be good between them,

3. SaME: Exceptioiis to, how determined.

In considering exceptions to deeds exhibited in pleadmg, as evidence of
title, the court can look only to the face of the deeds themselves.

4. PLEADING: Complaint in ejectment : Sufficiency, how determined.

In c0n51dermg the sufficiency of a complaint in ejectment, on demurrer,
the court can look only to its dllegatlons, and not to the deeds
exhibited with it.

APPEAL from Pope Circuit Court. -
‘HOH.THOM.»\S W. Pounp, Circuit Judge.
Rose, Granger, for appellees.o °

E~crLisn, C. T On the twenty- seventh of February, 1878,
Turner Howell commenced an action of unlawful detainer
in the circuit court of Popc county against John C. Rye.
There were two counts in the complaint, the first alleg-
ing, in substance, that plaintiff was the owner and entitled to
the possession of the following described premises, situated
in Pope county, to-wit: The south part of the south half
of section 28, in township 9, north range 20 west, containing
130 acres; about €0 acres of which were inclosed and pre-
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pared for cultivation; and that in January, 1877, he leased, by
parol, the inclosed lanid to defendant for that year, and that he
- unlawfully detained ‘possession thereof after the expiration of
his term, etc. . '

The second count alleged in substance, that plaintiff, being
the owner and entitled to immediate possession of the above
described  premises, defendant, on the first of January, 1878,
obtained peaceable possession thereof by permission of plain-
tiff, to take fire-wood therefrom, and pasture the stalk land, and
unlawfully held over after the expiration of his right to such
_ possession, etc. ’ ’

Under the writ issued upon the filing of the complaint, plain-
tiff having executed bond as required by the statute, the sheriff
put him in possession of the premises.

At the return term, Mareh, 1878, J.-A. McDowell and W.
E. Snood, under the firm name of J. A. McDowell & Co., and
G. Drabelle and J. Y. Gardner, under the firm name of
Drabelle & Gardner, claiming an interest in the land, were,
upon their application, made defendants, and ]omed with de-,
fendant Rye in an answer.

The answer, in substance, denied that plaintiff was the
owner of the land and rented it to Rye, and averred that
Rye rented the land for the year 1877 of one B. A. How-
ell, and that the :land was sold under special executions
against him-in favor of McDowell & Co. and Drabelle &
Gardner, on the fourteenth of July of that year, and pur-
chased' by them, and that they obtained certificates of pur-
chase from the officer who made the sale, and afterwards,
on the first of February, 1878, rented the land to defendant
Rye; for that year, who went into possession of it as their
tenant, etc. .

"The plaintiff demurred to the answer on the ground in
substance, that it denied his title to the land, and -set .up
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adverse title, which could not be .adjucjicated in the action
of wunlawful detainer; and the - court sustained the de:
“murrer.: o ) '

~ Thereupon the parties entered into an agreement of record,
in substance as follows:

1. That. the cause be continued until the next term. '

2. That defendant Rye be restored to possession of the land
as tenant of defendants J. A. McDowell & Co., and Drabelle
& Gardner.

3. That defendants. waived all damages they may have sus-

* tained in consequence of having been dispossessed of the land -

by the sheriff at the instance of plaintiff in the suit, and that he
. be released from all liability on his, bond.
4, That plaintiff, in lieu of his complaint in unlawful de-
tainer, file in the clerk’s office within twenty days after the ad-
journment of the court a complaint in e]ectment
5. That accrued costs, and the rents of the land, abide the
' - result of the action in ejectment.

6. That defendants waive notice of the filing of the
complaint in ejectment, :md answer thereto .at the next
term. -

Under this agreement the cause was contmued and plaintiff
filed, in substitution of the original complaint, a complaint in
ejéctment, which, as afterwards amended, made, in substance,
the following averments:

That plaintiff is seized in fee and entitled to the immediate

- posession of the - following described land, lying in Pope
county, ‘etc., to-wit, the south part of the south half of section
28 in township 9 north, range 20 west, containing in the aggre-
gate 150 acres. , . '
That on the nineteenth day of December, 1874, he bought
the above-described land absolutely and unconditionally
from B. A. Howell and wifc Lou. J. Howell, and was put

(-




35 Ark] . MAY.TERM, 1880. .- 473

o Howell vs. Rye et al. ' o

~

in possession -thereof, paying them therefor the sum of®
twenty-five hundred dollars, good and lawful money of the
United States, for which they executed to him their deed
to said land, conveying to him title in fee simple wnder the fol-

lowing description, to-wit: “The following lands lying in the 7

county of Pope and state of Arkansas, to-wit All of the south
half of section 28 that I new own, containing 150 acres, more
or less.” ' ' ‘

That said B. A. Howell was lawfully seized, held, occupied
and possessed of said land, under a deed from W.E. Jamison and
+wife Francis J. ]amison containing a like descriptiori thereof
as will more fully appear from a certified copy of sald deed,
_ herewith filed, marked exhibit “C.”

That said deed (from B. A Howell and wife to plamtlﬁ)
was actually executed to plaintiff on the nineteenth day of
December, 1874, but by mistake the date of said deed was
erroneously written December 20, 1874 ; all of which will more
" fully appear from a certified copy of said deed; also, their sup-
plemental deed to said land executed to plaintiff at his instance
and request on the eighteenth day of December, 1877, marked
exhibits “A” and “B,” herewith filed and hasked to be made
part of ‘this complaint.’

That on the first day of ]anuary, 1878, plaintiff was law-
fully seized and : possessed of the above-described land, as
- owner in fee smlple and heing so possessed thereof, after-
‘wards on the second day of January, 1878, defendant John
C. Rye, without the consent «nd-against the will of the plain-
tiff, unlawfully entered into said premises, and ousted

(

piaintiff of the pdssession thereof, and unlawfully witholds .

the same, efc., etc.

' That defendants J. A. McDowell, W. E. Snood, T. Dra-
belle and J. Y. Gardner, as plaintiff is informed, claim to be-
owners in fee of said land, and defendant Rye clalms to'
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‘hold tinder them as their tenant, but plaintiff denies that they
have any claim or ownership thereto. = o
~ Wherefore pla{ntiff prays judgment for possession of ‘said
premises, and for damages, etc., etc. i
The deed from ]amison' and wife to B. A. ‘Howell, made ex-

hibit “C” to the complaint, bears date thirtieth -of January,
1874, was acknowledged on the same day, and filed in the re-

corder’s office of Pope county, fourth of November, 1874, and
recorded. In it the land is described this:

“Know all men, etc, that we, William E. Jamison and
Frances J. Jamison, his wife, for and-in consideration of
the sum .of $2,500, to me in hand paid by B. A. Howell,
do hereby grant, bargain and sell, unto said B. A. Howell -
and to his heirs and assigns forever, the following lands,
lving in the county of Pope, and state of Arkansas, to-wit:
All the south half of section 28 that I now own, except forty -
feet square on College Hill, covering the graves of J. R. Jami-
son and J. H. Jamison, containing 150 acres more or less.
Also_all of blocks C and D, as shown by plat of West Dover,
~ as recorded in clerk’s office in Pope county,” etc. Then follow
the habendum clause, and relinquishment of dower by the wife,
etc.

The deed from B. A. Howell and wife to plaintiff, made ex-
hibit “A” to-the complaint, follows: : '

“ “Know all men by these presents, that we, B. A. How-
ell and Lou ]. Howell his wife, for and in consideration
of the sum of two thousand and five hundred dollars,
($2,500,) to me in . hand paid by Turner Howell, do
hereby grant, bargain and cell, unto the said Turner How-
el, and unto his heirs and assigns forever, the following
lands lying in the county of Pope and state of Arkansas,
to wit: All the south hal{ of section 28 that I now own,
containing 130 acres, more or less; to have and- to hold,”

~
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etc. Then follow the usual habendum clause, covenant of
warranty, and relinquishment of dower by the wife, etc. The
deed and acknowledgment are both dated the twentieth day of
December, 1874, and the deed was filed in ‘the recorder’s office
of Pope county, cn the twentyv-first of the same December, and
recorded. ‘

The supplemental deed from B. A. Howell and wife, made
exhibit “B” to the complaint, follows:

“To all whom it may concern: Whereas, on the nine-

teenth day of December, 1874, was, by mistake in.the drafts-

delivered to the grantee, Turner Howell, a warranty deed in
"~ fee simple to the lands hercinafter mentioned and described,
for the sum of $2,500, which sum of money was paid by said

Turner Howell to said B. A. Howell and wife, etc., before the

execution and delivery by thém, to him, of said warranty deed
on the said nineteenth day of December, 1874. And, whereas,
the date of the execution_cf the aforesaid deed, on the nine-
teenth day of December, 1874, was, by mistake in the drafts,
man who drafted the said deed, written the twentieth day of
December, 1874, instead of the nineteenth day, the true date of
the execution thereof. And, whereas, said deed, executed by
mistake, as aforesaid, bears an erroneous date in reference to the
day of its execution, to-wit: the twentieth day, when it should

be dated and bear date of the nineteenth day of the month and |

year aforesaid. And, whereas, it does not appear upon the
face-of said deed the township and range in which said lands
are situated.. And, whereas, the said Turner Howell has re-

quested the said B. A. Howell and Lou. J. Howell, his wife, .

~to execute to him another deed to said lands, with a cor-
rection of the date and the execution of the said former deed,
and more particularly descriting said lands than in said former
deed: :

“Now, therefore, know ye, that we, B. A. Howell and
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Lou. J. Howell, wife of said B. A. Howell, for and in consid-
eration of the sum of $2 500, being the consideration men-
tioned in a former deed, executed by us to Turner How-
“ell, on the nineteenth day of December, 1874, but, by
mistake, dated.the twenticth day of said month and year,
to the lands hereinafter mentioned and described, and
which consideration money was paid cash in hand to us,
by Turner Howell, previous to and before we executed
to him said former deed on the said nineteenth day of De-
_cember, 1874, to which former deed this deed has refer:
cnce and is intended to correct and ‘reform, and to take’
effect from the true date thereof, we do hereby grant, bar-
gain and sell unto the said Turner Howell, his” heirs and
assigns forever the following described’ lands, lying in the’
county of Pope and state of Arkansas, to-wit: -the south,
part of the south half of section 28, in township 9 north,
range 20 west, contammg, in the aggregate, 150 acres, to -have
and to hold,”

" Then follow the usual lmbendum warranty of title, relm—
qulshment of dower, etc.

This deed bears date’ and was acknowledged, etc., on the .
eighteenth of December, 1877.

The defendants filed an. at:swer to the complaint, _anci in their
answer made exceptions to the original and supplemental deeds
executed by B.-A. Howell and wife to plaintiff, and
exhibited as evideice with the complaint> The court sustained
the exceptions, and thersupon defendants demurred to

. 4 the complaint; the court sustained the demurrer; the
plaintiff rested; judgment was rendered for defendants, and
nlaintiff appealed.

I. The exceptions made in the answer of defendants to the
deeds of the plaintiff are as follows: :

‘Defendants, further answering; except to the deeds re-
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- lied upon as evidence, marked exhlblts ‘A’ and ‘B, and at-
“tached to the complamt of plaintiff, for the following reasons,

to-wit ;
“l. Because said deed, exhibit ‘A’ passes no. legal title

i whatever, and evidence which would tend to ‘'show an equitable

title, can not be admitted in eiectment.
“2. Because such-a deed as this is shown on its face to be,

even though acknowledged and recorded, would not even be no- .

tice to the world. .
~“3. Because exhibit ‘B’ shows on its face that it wa$ exe-
‘cuted long after the said B. A. Howell had lost all his right,
title and interest in -said lands, by sale under. judgment by at-
tachment, in favor of the real defendants herein against him,
and that said B. A. Howell had no interest. whatever in said
lands, and could convey none; and no power save a court of
. chancery could reform the deed, exhibit ‘A, which is sought, to

be done by exhibit ‘B’,” etc. : ,
The twentieth of December, 1874, the day °

on which the first deed from B. A. Howell to 1 Evidence:

Parol, ad-

1 _  missible to
plaintiff bears date, was Sunday, but the com- missible to =

* plaint alleges that it was, in fact, executed on f written -
the nineteenth, and this allegation might have - <

been proven on the trial without any violation of the rule that
parol evidence is inadmissible ‘to contradict or vary the terms
of a written instrument. 1 Greemleaf Ev., sec. 285.

The lands attempted to be conveyed by the 2. Deea:
déed were not otherwise .described or identified ta&?;e!;;x
than as follows: “The following lands lying in of S tangiion
the county of Pope, and state of Arkansas, to-wit: all the south
" half of section 28 that I now own, containing 150 aéres, more
or less.” ~ '

The townshlp and range wre not mentioned, and no "bounda-

ries, natural or artificial object, or other means of identifying a

the lands intended to be conveyed, are given, and it may be con-
ceded that the deed on its'face was bad for uncertainty under
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oﬁr‘registration law. Fullew, gmwdum V. Fellows 30 Ark.,
657 ;- Cooper v.-White, ib.p-513 ;- Moone; - et al v- Colledge et
al., ib. 640; Doe v. Porter, 2 Ark., 18.

But by the supplemental deed of the eighteenth of De-

cember, 1877, the mistakes in the date of the first deed was

corrected, and omissions in the description of the land
supplied. The complaint alleges that .plaintiff ,purchased
the land of B. A. Howell, on the nineteenth of December, 1874,
paid him therefor $2,500 in cash, and was put in possession
of the land. If these alleg sations be true, a court of equity
would have compelled B. A. Howell to make plaintiff a deed
properly describing the land, etc. Allen v. McGaughey et al.,
31 Ark., .252. :

. In making the supplemental deed to correct the mistake
~ and omissions in the first deed, B. A. Howell did. just what
a court of equity would have compelled him to do on the allega- .
tions of the complaint, and as between him and plaintiff the
supplemental deed was Valld Williams et al. v. Mcliroy, 34
Ark., 85.

5. . It does not appear upon the face of the. sup-
to, paceptlons  plemental deed that B. A. Howell had been di-
termined. - vested of his legal title to the land by sale un-
der judgment by attachment before the deed was executed, as
stated in defendant’s exceptions to this deed.

The deed upon its face was valid, arid competent to be read
in evidence on the trial to show title in-plaintiff; and whether
it was valid on its face or not; was the question to be considered
by the court in ruling upon the exceptlons taken to it. Jacks v.
Chaffin et al., 34 Ark., 534.

It is true that it is affirmatively alleged in the answer of
defendants, that McDowell & Co. and Drabelle & Gardner
obtained judgments in attachment suits against B. A. How-

°
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ell at the May term of the Pope circuit ¢ourt, 1877, and
that the land was sold, under special executions issued on
the judgments, on the fourteenth of July, 1877, and pur-
chased by the plaintiffs in the executions, who received certifi-
cates of purchase therefor from the officer making the sale;
but the defendants would have to prove these allegatlons
on the trial, and, they could not be taken as true by
the court, or noticed in con\ldermg the exceptions to plaintiff’s
deed.

Whether . these allegations, if proven on the trial, would de-
feat the plaintiff’s supplemental deed, is not a question before
us on this appeal.

The court erred in sustaining the e\ceptlons to the sup-
-plemental deed.

II. * The complaint on its face contained subst’mtlally all the
requisite allegations to make a good cause of action in eject-
"ment. Sec. 2258 Gantt's Digest.

The court in considering the demurrer to the complaint,
could only look at its allegations, and see if they made a
1good cause ‘of action, and could not look -at the deeds ex-
hibited with the complaint, which were disclosed as the
documeéntary evidence which plaintiff proposed to use on
the trial, for the information of defendants. Act of March 5
1875—Acts of 1875, p. 229, as construed in Jacks v. Chaffm
et al., supra. i

The judgment is reversed and the cause remanded for fur-

ther proceedings. ,




