
35 Ark.]	 MAY TERM, 1180.	 '511 

Whittaker, Ex'r, vs. Wright, Ex'x. 

WHITTAKER, Ex'r, vs. WRIGHT, Ex'x. 

1. ADIEINISTRATOR: Power to sell notes due estate in settlement of debts. 
An executor or administrator has no power to sell, assign or dispose of, 

a note due the testator's or intestate's estate,..in payment of one credi-
tor, before it is ascertained upon settlement how much is due him, 
and in exclusion of others; and such sale and transfer vests no titie 

• in the transferee.	 • • 
2. Sitasp • Must pay. taxes on property mortgaged to intestate: Credi-

tors may pay. 
• It is th duty of an executor or administrator to pay the taxes on prop-

' erty mortgaged to the estate, when the mortgagor neglects to pay them; 
and if he omits to do so, or there is no representative of the estate, 

creditor of the estate may pay them,. to protect his interest, and be 
• reimbursed out of the proceeds of the sale upon foreclosure of the 

mortgage.	 - 
EXECUTRIX : Marriage or non-residence abates her suits. 

When an executrix marries or becomes non-resident her powers cease; 
.and her suits can not be further prosecuted until an administrator 
with the will annexed is appointed. 

APPEAL from Chicot Circuit Court. 
,Hon. THEODORICK F. SORRELLS, Circuit Judge.	 • 

.Carlton, Wilshire, , for appellant. 
Reynolds, for appellee. 

HARRISON, J. This case has been in this court before. See 
Wright, ex., v. Wallcer et al., 30 Ark., 44. 

The bill was filed on the twentieth of February, 1866, by 
Joshua M. Craig, administrator with the will annexed of 
Junius W. Craig, against Samuel R. Walker, his wife Eliza 
Baker Walker, Clement L. Walker, Richard H. Stuart and 
Joseph Simmonds, for foreclosure of a mortgage upon 2,400 
acres cd land, executed to the plaintiff's testator, on the
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twenty-second of December, 18.56, by the said Samuel R Walk-
er, in which his wife joined and relinquished dower, to secure 
the payment of three promissory notes, for $6,000 each, pay-

- able respectively on the sixteenth days of June, 1857, 1858 
and 1859. 
• Samuel R. Walker, the bill alleged, afterwards executed . a 
mortgage on the lands to said Stuart, and on the second of 
November, 1865, he sold and conveyed them to said Clement 
L. Walker, who had entered and was then in possession and 
occupancy of them; and it was further alleged, that the de-
fendant Simmonds, before the sale to Clement L. Walker, re-
covered a judgment against Samuel R. Walker, which was also 
a lien on the lands. 

.Samuel R Walker, his wife, and Clement L.. Walker, 
answered the bill, but as it is not necessary to an under-
standing of the caie before us, a statement of their answer is 
omitted. 

The letters of'administration of Joshua M. Craig were after-
wards revoked, and letters testamentary granted to Emma J. 
Wright, who was, at the Oetober term,' 1869, substituted for 
kira as complainant, and she filed a supplemental bill and made 
Charles H. Carlton a defendant. 

The substance of the supplemental bill was, that the 
lands were sold in 1867 for taxes and purchased by Carlton, 
and he obtained a deed for them from the tax collector, 

•and was proceeding to have his title confirmed by a decree 
of court; that the sale was not made on the day appointed 
by law for tax sales—but on a -different day in pursuance 
of an order of the county court, which order was made at 
a term not authorized by law; and that Carlton was, at 
the time of his purchase, the counsel and solicitor of the 
complainant in the suit; that the deed was a cloud upon 
the title and a hindrance and impediment to the relief.
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sought by the bill; and, offering to refund the money Carlton 
paid in the purchase, prayed that it should be set aside and 
canceled. 

At the April term, 1870, Carlton answered the supple-
mental bill. He admitted his purchase of the lands for 
taxes; 'the execution of the deed to him by the tax collec-
tor, and that he was proceeding to obtain a decree for the 
confirmation_ of sale. He also admitted that he was, at ,the 
time he purchased, the counsel and solicitor of the com-
plainant; but he averred that he purchased the lands not 
for himself, but for the defendant, Stuart, the junior mort-
gagee, whose counsel and solicitor he also was, and for 
whom he had brought a suit for foreclosure of his mort-
gage; arid with money furnished by Sttiart to protect his 
interest in the lands, the complainant refusing 'to pay the 
taxes herself,, giving as a reason for such refusal, that she 
had assigned the notes and mortgage to John A. Whitta-
ker, executor of Horace F.' Walworth, in payment and satis-
faction of a debt her testator's estate owed said Walworth's 
estate; and that Stuart was in possession of the lands, and had 
been for more than two years next before the filing of the sup-
plemental bill, and the complainant, her testator or her prede-
cessor, had not been seized or possessed of them within tha`t 
time. 

At the same term, John A. Whittaker, executor of Horace 
F. Walworth, claiming to be the owner and holder of the notes 
and mortgages, and also to have purchased an undivided' half 
interest in the lands from Stuart,' was, upon his ap-
plication, made a party, and he filed a demurrer to the supple-
mental bill. 

At the April term, 1873, without any disposition having 
been made of Whittaker's demurer, upon the pleadings 
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between the other parties, the cause was heard, and the bill was 
dismissed for want of equity. 

The =complainant appealed.	-- 
• Carlton's purchase of the lands at tax-sale was, upon the 
hearing of the appeal, held invalid; and the decree was re- . 
versed and "e cause remanded, with leave 4-^ Whittoker to -Ale 

a cross-bill. 
-'Upon the return of the cause to the court below, the de-

murrer of Whittaker was withdrawn, and he filed an answer 
which he made a cross-bill. 
. He Admitted all the allegations of the original bill, and 
adopted Carlton's answer to the supplemental 

He averred that the complainant had married and re-
moved from the state, and so had ceased to be executrix; 
and that she had previously, on the fifteenth day of De-
cember, 1867, entered into, an agreement . in writing with 
certain of the principal creditors of the estate, .that -the 
whole .assets of the estate should be placed in the hands of 
a receiver, and to retire from the administration; in ac-, 
cordance with which agreement, and upon her application, 
a receiver was appointed, and he had taken possession . and 
charge of the same, and her connection with the estath, ,and au-
thority in respect to.it , had-from that time ceased. 

The complainant, he averred, while she was •executrix 
in the latter part of 1867, sold and transferred to him the 
notes and_ mortgage in payment and satisfaction of a debt 
of about an equal amount with the notes which the estate 
of Craig owed the estate of Walworth; that the notes and 
mortgages were, when this arrangement was made, in the 
hands of the compl i n es soli (titers ; wh o were hi attor-
neys also, and had leharge of the -claim against Oraig's 
estate; and it was ;the understanding that they should 
thereafter hold them as his property; and the suit should 

1
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be prosecuted for his benefit; and that, considering the debt 
of Craig's estate to him paid, he had taken no further steps to-
wards its collection. He also claimed to have purchased from 
Stuart an undivided half interest in the lands, and averred 
that he had since regularly paid the taxes on them. 

And he prhyed for a foreclosure of the mortgage in his o wn 
favor and behalf ; or, if that might not be done, for a 
decree for the taxes he had paid, and that the same be de-
clared a lien on the lands, and that they be sold to satisfy the 
same. 
• The complainant 'filed a motion to strike out so much of 

the answer as did not relate to the sale and transfer of the 
notes and mortgage, and a demurrer to the cross-bill, as not stat-
ing facts sufficient to constitute a cause of action. 

The court sustained both the motion and the demurrer, and 
upon final hearing, decreed a foreclosure of the mortgage as 
prayed in the original bill. 

Whittaker appealed. 
It was decided by this court in Payne, Huntington & Co. v. 

Flournoy, 29 Ark., 500, that an executor or	4. Adminis-
trator: 

administrator has no power to sell, assign or	rower to 
sell notes 
of estate to dispose of a note or debt due the testathr or in-	settle debts. 

testate's estate in payment of one creditor before it is, upon 
settlement, ascertained how much is due him, and in exclusion 
of others. The property in the notes and mortgage did not, 
therefore, pass to Whittaker by the agreement to transfer them 
to him in satisfaction of the debt to Walworth's estate. 

But if the mortgagor or owner of the lands neglected to pay 
the taxes, it was clearly the duty of the execn- 2. 	 
trix to pay them, and if she omitted to do so, or	Must pay 

taxes on 
property if, as was alleged, there was no representative	mortgaged 
to estate. of the estate, any creditor might have paid	When cred-
itors may 

them to protect his interests, for the mort-	PaY.
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gage was a trust for the creditors . and legatees, or devisees; 
and the amount so paid for its preservation, he would be 
entitled to have refunded him, upon the foreclosure, out of 
the proceeds of the sale. 2 Sto. Eq. Jur., secs. 1234, 1239; 
Summers and Wife v. Howard, 33 Ark., 490; West and Wife 
v. Waddill, ib., 575. 

If, however, the appellant has been in possession of the lands 
•and received the rents and profits of them, he would not be 
- entitled to have the taxes refunded, or not more than they may 
have exceeded the rents and profits, for he has been already 
reimbursed. 

But it does not appear in the record that he has been in pos-
session of any part of the lands, but, on the contrary, Stuart 
was alleged, in Carlton's answer, which the appellant adopted 
as part of his own, to be in possession. 

We, therefore, think the court erred • in sustaining the de-
, 

murrer to the appellant's cross-bill. 
It also erred in striking out of his answer the averment that 

3. Adminis-	the complainant had married and removed from 
tratria. 

Marriage	the state, and so had ceased to be executrix. 
or non-resi-
idenee	 Neither a married woman nor a non-resident 
abates her 
suits,	 of the state can be an executrix or administra-

c, 
tor. Gantt's Digest, secs. 9, 17, 35. 

If the averment was true, the complainant had no authority 
to further prosecute the suit, and though the assets of the es-
tate were in the hands of a receiver, as alleged, there Was no 
representative of the estate who might prosecute it; and it could 
not be further prosecuted, until an administrator, with the 
will annexed, was appointed. . 

The decree is reversed, and the cause remanded, that 

administrator, with the will annexed of Junius W. Craig, may 

•be appointed, if the complainant has ceased to be executrix, and 
for further proceedings.


