CASES ARGUED AND DETERMINED

IN THE

SUPREME COURT
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Hersay vs. Crark, Ex., et al.

1. TENANTS IN CoMMON: Their contracts for survivor to have the whole
property, void. )

A mutual obligation in writing between two tenants in common of per-
sonal and real property, that at the death of either the survivor shall
have all his interest in the common property which he then has, or
may have at the time of -his death, conveys nothing in presenti, and can
not stand as a conveyance, nor be upheld as a mutual covenant. It is
revocable at the pleasure of either, and can have no binding force dur-
ing their joint lives. ’

2. CONTRACTS: Depriving one’s self of all control of property, present ~
and future, void.

It is unreasonable and against public policy that one should be allowed
by an irrevocable contract, not only to denude himself of all control of
all his property which he at the time possesses, but also of all that he
should afterwards acquire. Such a contract would not be enforced
either in law or equity.

35 Ark.—2 , (17)
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3. WiLrs: Joint, void.

There can be no such thing as a joint will to take effect upon the death
of the survivor. A will must take effect at the death ‘of the testator,
and not at & time still in the future.

- APPEAL from Sebastian Circuit Court.
Hon, James Brizzorara, Special Judge.
Rose, for appellant.

Eaxin, J. Abram and Aaron Clark were two brothers,
both unmarried, who, working together, had, by their joint
industry, acquired a large personal and real estate, all of
which they held as tenants in common, ,regardless of
whether the.legal title had been taken in the name of both,
or either. ' They had a mother, Nancy Clark, and four sis-
ters, to-wit: Susan and Sarah Clark, both unmarried, Eliza-
beth Miller, a widow, who died leaving an only son, Abram
Miller, and the complainant, Ann KEliza Hershy, whose hus-
band was, at" the time of " the transaction herein, and still’
is, alive.

On the eleventh of May, 1850, both. brothers, being then
residents of Pope county, entered into a mutual obligation
in writing under seal.  After reciting that they had, mu-
tually and by their joint labor and energy, acquired what
property they, and each of them, then held and possessed,
they thereby agreed, between themselves, that the survivor
of them should have, hold and possess, all the interest of
both parties in the property, real and personal, which they
then owned, to the exclusion of all other persons whatever.
“Wherefore,” the instrument proeeeds to provide, “the
said Abram Clark, for the ' consideration hereinafter men-
tioned, hereby gives and grants unto the said Aaron Clark,
at the death of the said Abram (should the said Abram die
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before the said Aaron), all his property, real and personal,
which he may mow have, or which he, the -said Abram,
may' have at the time of his death, to have and to hold the
same, to the said Aaron and his heirs forever.”  Aaron, on
his part, and in like language, conveyed all his interest in
the property, present and prospective, to Abram, in case
the latter should survive. The instrument was signed and
sealed by the parties, and attested by two witnesses, but not
in the form usually adopted in the attestation of wills.
Abram died about the seventeenth of May, 1851, at which
time the brothers owned large amounts of personal prop-
erty, consisting of slaves, cash, money at interest, goods
and choses in action, more than enough, taking one-half,
to have paid all of Abram’s debts. - There were also lands
and town lots so held in common, in Fort Smith, Sebastian
county, and in the counties of Pope and Yell and Johnson.
Aaron had, shortly before, removed to Fort Smith, and re-
sided there. - On the death of his brother he took posses-
sion of all the joint property, claiming it as his own under
the agreement. e became, and was recognized as, the
head of the family; and his mother depended upon him
“wholly for support. She was not very ‘old, and the. proof
leaves the impression that she was competent to deal for
herself with regard to business affairs.” She renounced all
*claim to Abram’s estate; and, in ‘order to carry out the
agreement of the brothers, she, at Aaron’s suggestion, and
to avoid misunderstanding, conveyed to him, on the eighth
of December, 1851, all hier interest' in Abram’s estate; real
or personal.  She also took out letters of administration
on Abram’s.estate, but seems never to have acted. The
object seems to have been to prevent interference, by other
parties, with "the transmission of the whole estate to Aaron.
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In all the matters she acted intelligently, without undue in-
fluence, or actual fraud on the part of Aaron.

Aaron died on the fourteenth of November, 1855, leav-
ing a will. By it he gave to his mother and his sister Sarah
all his real estate in Sebastian and Pope counties, to hold
as tenants in common; also, his personal property of all
kinds, subject to his debts, To his sister Elizabeth Miller
he gave all his real estate in Perry and Johnson counties;
and to complainant, Ann Eliza, all his real estate in Yell
county, and other real estate not disposed of. This will was
duly probated on the seventeenth of November, 1855; and
Sol. F. Clark, named as executor therein, received letters
testamentary.  He seems to have taken mno control of the
real estate; and the personal property which came to his hands
was by him, with some trivial exceptions, turned over to said
Sarah.

On the twelfth of June, 1860, Sarah and,k her mother
Nancy executed a writing which they described, and:in- °
tended, as their joint will; duly attested by witnesses By
it they gave to Elizabeth Miller, with some real estate, a
negro boy, all.their household and kitchen furniture, and a
carriage and horses. To the complainant, Ann Eliza, they
gave a thousand dollars, and also the remainder interest in
all the property given to Mrs. Miller after the latter’s death..
The balance of their property they bequeathed to trustees for
charitable purposes.

It was provided, however, that the “bequests and devises”
should be postponed, as regarded use and enjoyment, until the
death of both, with a reservation of right in the survivor to
have the sole control, management and disposal of all the prop-
erty during her life—the balance, undisposed of, at the death
of the survivor, being all that was subject to the provisions of
the will. '
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Susan had meanwhile died unmarried; and on the twen-
ty-seventh of November, 1861, Nancy Clark died, - leaving
as her next of kin her three children — complainant, Eliza-
beth Miller and Sarah. No notice at the time was taken
of the joint will, and in 1870 complainant’s husband, Ben-
jamin F. Hershy, was duly appointed administrator of her
estate. On the fourteenth of September of that year, Sarah
being still alive, the foregoing joint will was probated by the
oath of one of the witnesses.

About that time complainant, Ann Eliza Hershy, filed -
this bill against Sol. F. .Clark as administrator of the estate
of Aaron Clark, her husband, Benjamin F. Hershy, as ad-
ministrator of Nancy Clark, Sarah Clark and Abram Mil-
ler, claiming as one of the heirs of her brother Abram, and
also as heir and distributee of her mother Nancy. She
seeks an account of the personal effects turned over to
Sarah by Sol. F. Clark, the executor of Aaron, and of the
personal property of her mother, and of moneys received
by Sarah for rents and profits, and for sales of lands; and
that her distributive share of said estates be ascertained, and
that she have partition, etc., ete.

Sarah Clark answered the bill, insisting upon the good
faith of the conveyance from her mother to Aaron of the
property she derived from Abram’s estate, and ‘denying all
fraud or imposition, or undue influence. ~Her answer does
not controvert the material facts above seét forth, and upon
them she bases her right to retain the property. She makes -
her answer a cross-bill to quiet her title. Abram Miller adopts
her answer. o

The statute of limitations was also relied on by defend-
ants. -

The cause was heard upon the pleadings, exhibits and
depositions. The court upon hearing, came to the conclu-
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sion that the matters set forth in the bill did not entitle com-
plainant either to an account or partition, and -dismissed it
with costs. She appealed.

The instrument executed between the brothers conveyed noth-

ing in presenti. The intention of it is express-
1. Tenants

in_Common: ly declared to be that the survivor should have
efr con- . . . :
tracts tor all the interest of both parties in the property.
he surviv- .
or to have The use of the present tense in the words
property. vold. “gives” and “grants” is qualified by the words

which follow, “at the death of said Abram,” in one contingency,
and “at the death of said Aaron” in the other. It is not the
case of a vested right conveyed by the instrument, reserving a
life estate in the grantor. It has been repeatedly held that such
an instrument as that last mentioned will be sustained as a valid
deed inter vivos. They were often used in dispositions of slave
property, and sustained, so far as the cases have come within
our notice, by the courts of all the southern states. But this
instrument, now before us, is not of that character. It professes
to convey nothing wn present:, and can not stand as a convey-
ance; nor can it be upheld as a mutual covenant. It is unrea-
sonable, and against public policy, that one should be allowed,

by an irrevocable contract, not only to denude
2. Con-

tracts: himself of all control of all his property, of ev-
epriving : . - .

one’s selt of .ery nature whatever, which he af the time pos-
f p ty - \

of hroperty _ sesses, but also of all he may afterwards acquire.
future, vold. . Such & contract would not be enforced either in

law or equity. It is obvious, too, that the brothers did not in-
tend their obligations to haye that force during their lives.
There is no possible view of this contract which would give
it any binding force during their joint lives. It was revocable
at pleasure by either. - :
Whether, if properly proven, it might not have operated on
the contingency of the death of ome of them, as his sepa-
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. rate will, in a question which does not arise, and upon which
we intimate no opinion. No effort was made to prove or sustain
1t as the will of Abram, with regard to his share of the joint
property.

The effort of Nancy Clark and her daughter Sarah, to exe-
cute a joint will was nugatory.  There can be '
. no such thing as a joint will, to take effect on .
the death of the survivor. A will must take effect at the death-
of the testator, and not at a time still in the future. This in-
strument, so far as regards Nancy Clark’s property, could only
have taken effect by its terms, by vesting in Sarah the com-
plete disposition and control of all her mother’s property, with-
out imposing any obligation on Sarah to carry out the be-
nevolenit purposes had in view by both; for, with regard to
the latter, her part at least was, and remains, ambulatory,
and she may defeat the common intention by changing her
will. There is no mutuality with regard to the. future char-
itable objects; and the mother can not be supposed to have in-
tended that the remnant of her property, not disposed of by
Sarah, should go in any event to the charities in v1ew, without
the aid of Sarah’s property also.

3. Wills:
Joint, void.

This effort illustrates the force of the principles stated by
Mr. Jarman in his work on Wills, wol. 1, p. 27. He says: "
“A joint or mutual will is said to be unknown to the tes
tamentary law of England. An objection to such an in-
strument, as testamentary, is its irrevocability, for it is of
the essence of a will that it is ambulatory, and may be re-
voked at any time prior to the death of the testator.” And
he refers to Clayton v. Liverman, 2 Dev. & Battle, 558, which
is directly in point. ~

The joint instrument between Abram and Aaron Clark,
and the joint will of Nancy and Sarah Clark, should both’
have been disregarded.
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The complainant was, at the death of Abram, and has
since continued a feme-coverf.  She is not barred ‘by the
statute of limitations. . ‘ .

She is entitled, under our statutes of descents and distri-
butions, to a share of the real estate of which her brother
Abram died possessed; also, to her proper share of the real
and personal property of her sister Susan and her mother. She
1s entitled to an account, to be taken under the direction of -
“the court, to ascertain these interests. L,

She must elect, however, as her bill virtually does, to
disclaim all rights to the property in question acquired, di-
rectly to herself, through the will of her brother Aaron.
That will disposes of interests which she claims adversely,
and the case for election arises, She ~must rest on her rights
to any of the property in question derived through the stat- .
utes of descents and distributions from Abram or her mother
-or her sister Susan. The property has never been divided,
and it must all be done in one suit. The usual remedial pro-
ceedings in equity are sufficient. X

The court erred in dismissing the bill for want of equity.
Reverse, and remand for further proceedings consistent with
law and this opinion.




