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Chandler vs. Smith. 

CHANDLER VS. SMITH. 

1. REPLEVIN : For bales of cotton, seed cotton not to be taken. 
An order of delivery directing the officer to replevy bales of cotton, gives 

him no authority to seize seed cotton. 

2. SAME : Interpleader. Judgment against, 
On the trial of an interplea in an action of repfevin, no verdict or judg-

ment for either property or money (except for cost) can be rendered 
against the interpleader, where the property has never been delivered 
to him.
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Chandler vs. Smith. 

ERROR to 3Iontgomery Circuit Court. 
Hon. L. J. JOYNER, Circuit Judge. 
Gallagher ff> Newton:, for plaintiff. 
Battle, contra. 

HARRISON, J. This was a suit in replevin for two bales 
of cotton, commenced before a justice of the peace, by J. B. 
Smith, the defendant in error, against C. B. Hazleton. 

The return of the constable on the order for the delivery 
of the property to the plaintiff was as follows: 

"1 executed the within by proceeding to the residence of 
C. B. Hazleton, and seized about three thousand pounds of 
seed cotton, and told plaintiff to take charge of it and haul 
it away ; .went to Caddo Gap gin of M. M. Chandler, seized 
one bale of cotton weighing four hundred pounds, and 
about thirteen hundred pounds of seed cotton, which I 
pointed out to plaintiff, and told him to take possession 
of it." 

At the return day of the summons, M. M. Chandler, the 
plaintiff in error, filed with the justice a claim to the property, 
and interpleaded therefor. 

Upon the trial, the plaintiff recovered judgment against 
the defendant for the sum of $95 principal, and the further 

, sum of $40 damages. No disposition appears to have been 
made of the interplea. 

Both Hazleton and Chandler appealed to the circuit 
court. 

There was a trial upon the interplea in the circuit court, 
and the jury returned the . following verdict: "We, the 
jury, find in favor of the plaintiff, two bales of cotton, val-
ued at $120;" and the court rendered judgment in favor of 
the plaintiff, against Chandler, for the $120, or a return of the 
cotton to him.
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No bill of exceptions was taken. 
Chandler brought error. 
The proceedings, from bPginning to end, were very irreg-

ular. 
It does not appear that Chandler delivered to the con-

stable an affidavit that he was entitled to the possession of 
the property, in order that. the constable should not deliver 
it to the plaintiff, as he might have done, under see. 5044, 
Gantt's Digest; and the return of the conStable to the order 
-of delivery does not show whether he retained the posses-
sion, or delivered it to the plaintiff. Indeed, the return is 
se defective as not to clearly show that the property men-
tioned in it was in fact replevied. The plaintiff, in his 
affidavit, claimed two bales of cotton, but no seed cotton; 
:and the order of delivery only directed the constable to 
replevy the two bales, and he had no authority to take seed 
.cotton. How there could be a verdict for either cotton or 
Money against Chandler, who was but an interpleader or 
claimant of the cotton, or judgment against him in the case, 
except for costs,- we are unable to conceive. 

The judgment is reversed, and the cause remanded for fur-
ther proceedings.


