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Taviarerro, Ex’r of McGeHEE, vs. RovLtox.

1 Deep: Cancellation or surrender procured by fraud )

The cancellation or surrender of a deed will not revest the title m the
grantor, But where such cancellation has been made under circum-
.stanées which would render it a fraud on the part of the holder of the
legal title to retain it; such circumstances, for instance, as would render
a restoration to the statu quo 1mp0551ble, a constructive trust w111 be

) adopted as a convenient machinery for the fulﬁllment of Justlce sav-

! ‘mg, alwa)s the rlghts of innocent partxes

_APPE L\L from Dorsey Circuit Court in Chancery
Hon. D. H. Rosseau, Special Judge.
M. L. Jones, for appellant.
M cCainy contra. ‘

Eaxkix, J. McGehee sued Rolton in equity to enforce.a
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lien on land, stating in his bill: That he had sold the tract
to Rolton on the fifteenth of April, 1875, for $983.33, and
given him a bond for title, to be made on payment of the
purchase money, that defendant gave him his note of that
date, for the amount, due at twelve months, with ten per
cent. interest from maturity until paid. The note is ex-
hibited by copy, and made part of the bill, from which it
appears that it bore the date alleged, but was due, and bore
interest from date.

This discrepancy, developed by oyer in a suit at common
,law, might have been grounds of demurrer. TUnder our
Code practice, in law or equity, the note sued upon, being
part of the pleadings, may correct the allegations, which
would be amenable to conform to the legal effect of the
instrument. It need be no further noticed. The note ex-
pressly states that it was given for 200 acres of land bought
of complainant, describing it as in the bill.

Complainant says, further, that defendant was put in
possession of the land; and that, on the seventh of August,
1876, complainant tendered a deed, and demanded the pur-
chase money—which was refused, and no part has beeu
paid.

Defendant is alleged to be insolvent, and the bill prays
foreclosure, and general relief.

Defendant, in his answer, admits the execution of the
note, but denies that the complainant, at that time, sold
him the land, or gave him the title bond, as alleged, or-
placed him in possession. He admits the tender of the-
deed as alleged, but denies that complainant had any lien
for the sum demanded.

He proceeds to make his answer a cross-bill, and charges:
That he bought the land of oomplainant in 1869, for seven
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of 1870, three in the fall of 1871, and one in the fall of
i872; and that complainant, at the time of the purchase,
made him a warranty deed in fee simple, reserving a lien
for the consideration, and gave him possession. That he
paid the three bales, respectively, in the years 1870 and
1871, and that, afterwards, the complainant requested to
see his deed, which he delivered to him accordingly, for
the purpose of examination; and that complainant ever
afterwards refused to return it. He says that he was then
largely indebted to complainant for goods, wares and mer-
chandise, and was, consequently, in great trouble and dis-
tress. That complainant, “by deceit, fraud and misrepre-
centation,” compelled him to take a title bond, which is’
exhibited. 1t bears .date April 15, 1873, and provides for
title to be made on the payment of $1,000—with interest
at ten per cent., one-half on the first of the next January,
and the balance in a year afterwards; to be void, however,
i{ one half should not be paid by . the first of January,
1875, or if all should not be, by the first of January, 1876,
with a further proviso that if the bond should thus become
void, complainant would return -all part payments. De-
fendant avers that, although he took this bond, he did not
consent to receive it instead of his deed.

He further avers that, on the day of the date of said title
bond, being largely indebted to complainant for supplies,
the latter required him to make a partial settlement of
existing indebtedness. ~Whereupon, complainant prepared
and defendant executed the note sued on. That the note
was procured through “fraud and misrepresentation, and
executed through mistake and inadvertence;” the true
consideration being supplies of merchandise, ete., save the
onc bale of cotton then due on the land, and which has
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since been paid in cotton. And so he claims that he owes
nothing on the land, and that the lien is discharged.

He further claims credits for payments on - account,
which have not been allowed by complainant.

He prays that the original notes which he gave for the
cotton may be surrendered, and that his original deed may
be produced and his title quieted, and for other relief.

Complainant, responding to the cross-bill, admits the
sale and execution of the deed in 1869, and the consider-
“ation alleged; but says that, before anything was paid,
defendant’ came to him and requested that the contract be -
changed, saying that he preferred to have it in the shape
of a title bond. That the deed was taken back and the
title bond set forth by defendant was executed at defend-
ant’s special request, in order to give him an extension of
time and enable him to pay the land out, and to prevent
a foreclosure of the original lien. He denies all fraud and
misrepresentation. That, afterwards, having paid but a
small portion "of the $1,000 due on the bond, on the
fifteenth of April, 1875, defendant still expressed a -desire
to hold the land. Complainant agreed to take his note
for the balance, amounting to $983.33, ‘and defendant
thereupon executed the note in suit. The original deed
made to defendant and returned, has been ‘mislaid or
destroyed, and can not be produced. That in 1870, de-
fendant became indebted to complainant, for advances and
supplies to the amount of $400.69; and, Yo secure the
same, executed to him a mortgage of his personal prop-
erty and interest in said land; that he continued to make
advances and receive payments from defendant upon an
account separate from the land - matters; and that defend-
ant, to secure successive balances struck on said accounts,
renewed said mortgage and executed others. Exhibits
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are made of such other moxtﬂaves, on’ the dates and for
the sums following: ‘ o

On the fifteenth of November,- ]8717 ‘$963.05; on the
fifteenth of April, 1873, $1,152.75, expressly. for plantation
supplies; on the thirtieth of Jhne, 1874,';5"755;(34; ‘on- the
seventh of May, 1875, $723.77; and on the twenty-sixth
of February, 1876, for $40().39. ' co ;

The last is expressly for supplies. It recites that there
are three bales of last year’s crop in coniplainant’s hands,
undisposed ‘of, the net procceds of which are to be cred-
ited “either on this note, or another note that McGehee
holds of $988.33, for two hundred acres of land in the
same section 21, dated April 15, 1875.” It further pro-
vides (being a crop mortgage in part), that “McGelice 1s to
have the privilege of crediting thg half of the receiptsy
more or less, on land note, that may. arise from this mort-
gage after the amount of this mortgage is paid, except the
recording of this mortgage.” o

Complainant denies the failure to give credits, save as
to a small clerical eum——mysA the accounts were truly
stated whilst the matters were fresh, and admits pay',m.eﬁt
of all save the land note sued on. '

‘The cause was heard before a special chancellor, upon
the pleadings and voluminous mass of test,xmony——con-
cerning. which it is only necessary to say that, taken as a
whole, it 1s very confused and conﬂlctmg, but there. is
rot a particle of evidence of fraud, deceit, nn:,lepresenta.-
tion or mistake in the whole series of transactions between
the parties . If there could be a suspicion even of any-
thing improper, it would be of undue influence or oppres-
sive }onclltlons nnposed by a creditor on .a debtor. But
that is not charged, and, we may add, the proof would not
sustain it. The chancellor did not ﬁnd any fraud; but
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found, as a fact, that six bales of the cotton originally
agreed to be paid had been delivered, and announced as
law, that the title was not revested by the surrender of the
deed, but remained in defendant; that neither the title
bond nor the note for $983.33, nor any subsequent trans-
action, gave any additional lien to complainants, but that
the land was bound for the value of one bale of cotton
only—for which a decree was rendered. Both parties
appealed. _

This court has heretofore, on mature deliberation, and
comparison of authorities, adopted and announced the broad
doctrine that “the surrender or. destruction of a deed will
not operate to revest the grantor with the title,” whether
the first deed be registered or not; and has intimated that
this doctrine should apply, on principle, even to cases be-
tween the parties, conducted in perfect fairness and good
faith, and with due regard to the rights of creditors of the
grantee. Strawn v. Norris et al., 21 Ark., p. 80.

The question presented by the record, in that case, did
rot require the court to go so far, nor to announce the rule
so broadly. It was a case of fraud and misrepresentation,
in which the grantor had been induced to believe that the
first deed had not been recorded, and, under that impres-
sion, to receive it back, and execute a deed to one alone of -
two grantees in the first deed. Meanwhile, between the
execution of the two deeds, the grantees in the first had
conveyed a- part of the land to a third party, by which the
original grantor had become bound to the third party on
the covenant of general warranty. This court held that the
grantor was entitled to relief, and that the second deed
should be canceled. This relief would have been proper
under all or any of the authorities determining the effect,
upon the legal title, of the surrender of a deed. All hold
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that such a surrender can not affect the intervening rights
of others, and the jurisdiction on the ground of fraud was,
moreover, independent of this question.

In the case of Neal v. Spingle, 33 Ark., a deed of land,
with a mortgage back for the purchase money, had both,
by agreement of the original parties, been destroyed, with
the design of thus canceling them, and rendering them of
no effect. “At the time this was done, the vendee had caused
Lis deed to be recorded, and falsely represented to the ad-
ministrator of the grantor that it had not been done. He
afterwards sold the land to Neal, who was aware of the
‘agreement to cancel, and who afterwards claimed to hold
against the unrecorded mortgage, through the recorded deed
of the original vendee. Chief Justice ExcrisH, conceding
the principle as to the legal title, announced in Strawn v.
Norris, held nevertheless, that as the administrator of the
first vendor acting under the agreement had neglected to
record the mortgage, and destroyed it, so that he could not
be placed in statu quo, it would be a fraud upon him if the
original agreement for cancellation were not effected. This
the- court ordercd to be done, not by restoring the admin-
istrator to his lost mortgage, but in effect, by holding Neal
as a trustee of the legal title for the purpose of the agree-
ment, which he knew had been made and carried into exe-
cution, and which he had- co-operated in endeavoring to de-
feat. The deeds were directed to be canceled, so as to revest
the legal title in the estate of the original vendor. He had
died after the agreement had been made for the destruction
of the instruments, and his administrator, knowing all the
facts, had carried it out. This is but an application of the
familiar principle in equity, upon which rests the whole
dcctrine of part performance. The courts of chancery will
not allow any one to make use of the statute of frauds as
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an instrument to perpetrate a fraud; aud in general, where
the action of onc party with regard to land has been so
influenced by the agreement of the legal owner that the
former can not be placed in statu quo if the latter should
recede from his agreement, will make use of the machinery
of a constructive trust,. and compel performance. Legal
titles are subject to the statute of frauds, and must be trans-
ferred by writing. Cancellation or surrender will not an-
swer. DBut where such cancellation or surrender has been
made under circumstances which would render it a - frand
on the part of the holder of the legal title to retain it, Such
circumstances, for instance, as would render a restoration
of the ‘statu guo impossible, a constructive trust will. be
adopted as a convenient machinery for the. fulfillment of
justice, saving, always, the rights of innocent parties. Con-
structive trusts are not themselves within the statute. In
their nature they can not be created by writing. In the
absence of fraud on the part of the complainant in this
case, the circumstances are such as would make it fraudu-
lerit in the defendant to insist upon the terms and condi-
tions of the original conveyance of 1869, and to have the
and subject only to the payment of the original considera-
tion. He is now insolvent, and the collection of the debt
of $983.83, which is the balance due upon the title bond of
1873, would, without the lien, be rendered precarious, if
not hopeless. But for his taking that title bond, the orig-
inal lien might have been at once enforced, and the .com-
plainant would not have given him the further credits,
which seem to have been quite extensive, and very benefi-
cial, through a course of years, during which, up to the
last mortgage, he recognized the debt now sued upon as a
Lien upon the land. If he had not given the note in 1875,
for an extension, the lien of the title bond might have been
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at once enforced, and the land ‘taken for the debt of $1,000.
To remand the complainant now to his rights of 1869 would
defraud him of the advances babsequently made under the
new arrangement. :

We think the chancellor erred in holding that he should
be so remanded. - An account ‘should have been taken of
vwhat was -due on the ‘note sued upon, whether that noté
was for original purchase money, or whether other advances
had been added in." The equity is the same for either, and
the whole new contract should be carried out. The court
below will ' determine all questions of the application -of
payments which may arise in taking the accounts, and for
the balance found.due on the note in question, a lien should
be declared. and enforced by proper proceedings. .

Reverse the decree upon the appeal of complalnant and
remand the cause for further proceedings consistent ‘with
equity and this opinion. '




