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Beavers vs. Baucum.

Bravers v. BaucoM.

PLEADING: Mistake in name, the effect of. How corrected.

A mistake in the name of a party does not affect the pleading or the
merits of the action, and can be corrected only by motion to correct,
or by the court of its own motion.

Parties: Married women.

A married woman may sue alone, upon a note which is her separate
property, without joining her husband with her in the action.

ExuiBirs: Effect and pleadings.

An exhibit is part of the record, and when it is the foundation of the
action will explain or even control an avermient in the pleadings.

Deep: Acknowledgment of.

The acknowledgment by a married woman of a relinquishment of dower,
in a deed containing no relinquishment, is not sufficient for a deed in
which she is the grantor, and a purchascr entitled to a good title from
her will not be required to accept such deed.

APPEAL from Lonoke Circuit Court, in Chancery.
Hon. J. W. BMarrin, Circuit Judge.
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Hallum—Clark & Williams, for appellant.
Oliphint, contra.

Hagrrison, J.:

This was a suit in equity, which the appellee brought by the
name of Rebecca McRae against W. B. Beavers, to enforce a
lien on a tract of land for the payment of a note given in the
purchase of it. v

The complaint alleged, in substance, that the plaintiff, on
the 15th day of October, 1873, bargained and sold to the
defendant the land in question, part of the price of which he
paid in cash, and executed to her his note for $250, the remain-
der, with ten per cent interest from date, payable on the 1st
day of November, 1874; and she executed to him a bond to
make him a title upon the payment of the note, and gave him
possession of the land.

That after the note became due, she offered, if he would
pay it, to make him a deed to the land, and had tendered one
to him, but that, with the exception of $130, paid on the 18th
of January, 1876, the note remained unpaid. And that he was,
and had been ever since his purchase, in possession of the
land.

It also stated that since the tender of the deed, she had
assigned and delivered the note to H. B. Strange, as collateral
security for a debt which Eliza Smith owed him, who still held
it; and besides the prayer for the foreclosure and sale, asked
. that the decree stand as a security for the debt instead of the
note.

She filed the note and a copy of the bond for title, as exhib-
its, with her complaint; but no assignment of the note to
Strange appears.

The answer-of the defendant admitted the purchase of the
land, the giving of the note for a part of the purchase money,
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the execution to him of the bond for title, and his entry into
and continued possession of the land under his purchase; but
denied that the plaintiff had ever tendered him a sufficient
deed, and averred that the plaintiff, when she sold, had not,
nor had she since had, any title to the land, the same having

before then been sold for taxes, and the title was then in
Rogers and J. E. England, who had a tax deed for the same;
and she never had had an absolute title to more than an undi-
vided fourth part—whatever title she had having been con-
veyed to her by a deed from Archibald A. McKay for her own
use, and as trustee for Helen McRae, Elizabeth McRae and
Roger W. McRae, minor heirs of Daniel McRae, dated Novem-
ber —, 1866. Denied that plaintiff had assigned the note to
Strange, or that he or she had any interest in it, the same
being, it said, the property of Eliza Smith, to whom the plain-
tiff had given it. Admitted that there was still a balance due
on the note, but claimed a further credit of $8.76 for taxes of
1873, paid by him at plaintifi’s request.

The plaintiff, it averred, a few days after the sale to the
defendant, inter-married with George F. Baucum, who was
still living; and that her name was Rebecca Baucum, and not
Rebecca McRae.

A copy of the deed from Archibald K. McKay to the plain-
tiff, referred to in the answer, was filed with it as an exhibit.

The plaintiff, by an amendment to her complaint, brought
into court and tendered to the defendant a deed for the land
containing covenants of warranty of title and quict enjoyment
from George F. Baucum, Rebecca Baucum, John 3. Gibson,
Helen Gibson, Roger W. McRae, J. Floyd Smith, and Eliza
Smith, the persons, as stated in said amendment, named in
the defendant’s answer as grantees and beneficiaries in the
deod from Archibald K. 2cKay, or hoving an interest in it.
No answer wos made to the zinendinent.
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The court, upon the hearing, found the remainder due upon
the note to be $200, and rendered a decree for the same, and
also for a foreclosure and sale,

It also found that the note was, as stated in the complaint,
pledged to said Strange as security for a debt Eliza Smith
owed him, and of which $100 was still due; and it ordered that
the decree stand as security for said debt in lieu of the note.

The decree was entered in the name of Rebecca Baucum,
without any amendment of the pleadings,

The defendant appealed.

There was, upon the hearing, no controversy as to the aver-
ment in the answer that the plaintiff, after the sale of the
land, inter-married with George F. Baucum; that fact was
conceded; but the mistake in her name did not affect the
pleadings or the merits of the action, Such defect can now be
reached only by motion to correct the mistake, or such correc-
tion may be made by the court on its own motion, as was very
properly done in this case. Newm. Plead. and Prac., 287.

The note was the separate property of the plaintiff, upon
which she could sue alone, or without joining her husband with
her in the action. @antt’s Digest, Secs. 4198, 4194.

It was stated in the complaint that the plaintiff had assigned,
the note to Strange as a collateral security, yet it is apparent
from the fact that there is no assignment upon the note, and
also from the general tenor of the evidence—the wit-
nesses saying only that it was deposited with him—that noth-
ing more was meant by that averment than that she had simply
deposited it with him as such security.

The note being an exhibit, became a part of the record; and
an exhibit, when it is the foundation of the action, as in this
case, will explain, or even control, an averment in the plead-
ings. Newm. Plead. and Prac., 252

The property in the note being in the plaintiff, the action
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was properly brought in her name, and though Strange had a
beneficial interest, and might have been made a party, he was
not a necessary one, and the defendant not having demurred
to the complaint because he was not joined in the action, the
objection was waived.

Indeed, the note seems to have been in the hands of the
plaintiff, as she filed it as an exhibit with the complaint, hav-
ing been delivered back to her most likely for the purpose of
the suit.

It was not averred in the complaing, nor is it so stated in the
deed, that George F. Baucum is the husband of Rebecca Bau-
cum; John S. Gibson, of Helen Gibson, and J. Floyd Smith,
of Eliza Smith, nor what were their respective interests; but it
does so appear by the certificates of acknowledgment of the
deed ; and moreover, as no answer was made to the amendment
of the complaint, in which the grantors were averred to be the
sole owners of the land, it was admitted that they were such,
and if properly executed, the deed would have been sufficient.

But it appears from the certificate of Mrs. Baucum’s
acknowledgment, that she acknowledged to have signed a relin-
quishment of dower, although there was no such relinquish-
ment in the deed, and there was no acknowledgment of the
execution of the deed by her. Title being in her, she should
have acknowledged its execution as a grantor.

The deed, therefore, was not such as the defendant could be
required to accept.

There was no proof that the land had been sold for taxes.

The court, it appears, allowed the defendant the additional
ciedit cloimed by him, but computed the incerest {or the whole
time at ten per cent when the note bore that rate only untl
maturity, end after that but six per cent.

The decree must be reversed, and the cause will be remanded

o



Vor. 33] NOVEMBER TERM, 1878, o7

with direction to the court below that should the plaintiff bring
into court a proper and sufficient deed to the defendant for the
land, to enter a decree in her favor for the true amount due
upon the note and as heretofore rendered.




