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Beecher vs. Brookfield.

Beecuer vs. BROOKFIELD,

1. WirNessEs: Husband and Wife.
A wife is not a competent witness for or against her husband.
2. PireapiNG: Allegations in, must be proved.
Fraud, when alleged, must be proved if denied.
APPEAL from Poinsett Circuit Court in Chancery.-
Hon. L. L. Macxk, Circuit Judge.
Rose, for appellant,
Brown, contra.

ExcuisH, CH. J.:

The bill in this case was filed on the Chancery side of the
Circuit Court of Poinsett County, by Todd W. Beecher against
Joshua S. Brookfield, as administrator de bonis non of William
G. Arledge, James C. Brookfield, and J. Logan Smith, as
Sheriff of said county.

The object of the bill was to open, on allegations of fraud
in obtaining them, two decrees rendered in said court, in favor
of Joshua S. Brookficld, as such administrator, against the
complainant. The case was heard upon the pleadings and evi-
dence, the bill dismissed, and complainant appealed.

Some leading facts appear from the pleadings, which are not
controverted and which may be briefly stated for the better
understanding of the matters disputed between the parties.

On the 4th of March, 1867, Beecher executed to James C.
Brookfield a note for $3000, due at twelve months, bearing in-
terest from date at 10 per cent. On the same day, to secure
the payment of the note, Beecher executed a deed of trust,
with power of sale, upon town lots and lands, in which Joshua
S. Brookfield was made trustee. On the 20th April, 1870,
James C. Brookfield, the payee of the note, and beneficiary in
the deed of trust, assigned them personally to himself as ad-
ministrator of Wm. G. Arledge, deccased.
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On the 29th of January, 1869, Beccher executed to James
C. Broolfield a note for $4798.37, payable at twelve months,
with 10 per cent. interest; and on the same day, to secure the
payment of the note, executed a mortgage upon other town
lots, lands and personal property. On the 20th of April, 1870,
James C. Brookfield assigned the note and mortgzge person-
ally to himself, as administrator of the estate of Arledge, and
as administrator de bonis non of Wm. R. Lipscomb, indicating
in the assighment what portion of the debt each estate was to
have; and on the 6th of May, 1872, as administrator of Lips-
combe, he assigned the interest of that estate in the note and
mortgage to himself as administrator of Arledge.

On the 1st of June, 1878, James C. Brookfield resigned his
administration of the estate of W. G. Arledge, and on the 3d
of September, 1873, Joshua S. Brookfield was appointed ad-
ministrator de bonis non of said estate.

In November, 1873, Joshua S. Brookfield, as such adminis-
trator of the estate of Arledge, brought two suits on the
Chancery side of the Circuit Court of Poinsett County against
Beecher and James C. Brookfield, one to foreclose the deed of
trust, and the other to foreclose the mortgage, and on the 13th
of January, 1874, obtained the two decrecs which the bill in
this case seeks to open for fraud. James C. Brookfield was
the solicitor of Joshua S. Brookfield in the two suits; and at
the time the bill in this case was filed, August 28th, 1875,
special executions upon the decrees were in the hands of J.
TLogan Smith, Sheriff, etc.

There is no allegation in the bill or amendment that James
C. Brookfield practiced any fraud or unfairness upon appel-
lant, to induce him to execute the first note and deed of trust,
or the second note and mortgnge, or that they were without
consideration.

The bill alleges that the consideration of the first note was
$400 in money loaned appellant by James C. Brookfield, and
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outstanding debts and liabilities of appellant, which Brookfield
agreed to discharge and take up.

The bill also alleges that the consideration of the second
note was goods that had been, prior to the date of the note,
and during the years 1867, 1868 and 1869, sold by said Brook-
field to appellant, and money that had been paid to him, and
advanced on his account, and goods and moneys to be there-
after sold and advanced by Brookfield to him, and for out-
standing debts and liabilities of his, which Brookfield had
agreed to discharge and take up.

At what time the relation of attorney and client between
James C. Brookfield and appellant commenced, is not alleged
or shown by the bill. But by an amendment to the bill it is
alleged that said Brookfield was, long prior to the execution of
the above notes, deed of trust and mortgage, a licensed attor-
ney, and engaged in the practice of the law, and was, by
express contract, agreement and understanding, from the year
1839 to the year 1875, the standing attorney, counsel and legal
adviser of appellant, and employed to attend to all cases in the
courts, both at law and in equity, in which appellant was a
party, and that during that time appellant reposed full confi-
dence in the legal ability and integrity of said Brookfield, and
acted on his legal advice in all matters. And it is further
alleged that appellant executed the notes, deed of trust and
mortgage on his advice as such attorney, but, as above stated,
there is no allegation that Brookfield practiced any fraud or
unfairness upon appellant in procuring the execution of the
notes, deed of trust and mortgage. In other words, the exe-
cution of said instruments is not impeached, but it is the after
conduct of Brookfield that appellant complains of in the bill
and amendment.

The gravamen of the complaint is that after the execution
of the second note and mortgage, appellant placed in the hands
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of James C. Brookfield a large number of claims for collection,
and which he was to collect and place to his credit. That he
collected money upon the claims, and appellant also made him
payments, which were not credited before or when the two
decrees of foreclosure were taken. That after James C. Brook-
field brought the two foreclosure suits as attorney for Joshua
S. Brookfield, his brother and partner in the practice of law,
and who succeeded him in the administration of the estate of
Arledge, he fraudulently induced appellant to make no defense
to the suits, and to let the decrees be taken on default, prom-
ising him that he should have the benefit of all just credits;
and that he failed to allow such credits, and took the decrees
for largely more than was due, and afterwards caused special
execution to be issued upon them for the sale of the property
embraced in the deed of trust and mortgage. The credits ap-
pellant claims are specifically alleged.

James C. Brookfield, in his answer, denies that he was the
attorney of appellant when the foreclosure suits were com-
menced, that he induced him not to defend the suits, and that
he was entitled to any credit which had not been allowed him.
The answer is specific as to every credit claimed by appellant.

The appellant took the deposition of his wife, but the court
suppressed it on motion of appellees, and it was not read upon
the hearing, and will not be regarded as evidence. The wife
was not a competent witness for her husband, Collins v. Mack
31 Ark., 684.

Appellant read upon the hearing the depositions of Wm. G.
Arledge, Jr., and wife Silvester, but neither of them proves
that James C. Brookfield in any manner induced him not to
defend the foreclosure suits, or that he was entitled to any
credit claimed by him.

The deposition of appellant, which was read upon the hear-
ing conduces to prove that he was induced not to defend the
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foreclosure suits and to let the decrees be taken by default, by
James C. Brookfield, and that he was entitled to credits not
allowed when the decrees were rendered, but in every material
matter his testimony is flatly contradicted by the deposition of
Brookfield, which was read on the part of appellees.

Upon ihe coutradictory pleadings and conflicting evidences,
thie court below found, as recited in the decree, that the two
decrees which the complaint sought to set aside and reopen,
were rendered by the court upon due and legal notice, that the
allegations of fraud in obtaining said decrees were not sus-
tained by sufficient proof, and that, thercfore, the court could
not set aside ihe decrees, and could not adjudicate the other
matters of relief sought by the complaint, and hence the bill
was dismissed.

The counsel for appellant submits that the onus probandi
was upon Brookfield, and that if the depositions of the two
were balanced, appellant must prevail in the suit.

After the deed of trust and mortgage were executed, and
before they were foreclosed, had appellant filed a bill against
Brookfield to cancel them on the ground that they were execu-
ted to him, under his advice or procurement, when the relation
of client and attorney existed between them, and that there
was fraud or unfairness in their execution, the burthen of
proving there was no fraud or unfairness might have been
upon Brookficld.

Or if appellant had answered the bills to foreclose the deed
of trust and mortgage, and shown that the relation of client
and attorney existed between him and Brookfield when the
instruments were executed, and charged fraud or unfairness on
the part of Brookficld, he might have put the onus proband:
upon him.

Tn either of such cases the authorities cited by counsel for
appellant might have been applicable. See Bigelow on
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Fraud—attorney and client—p. 192 to 222. 2 Leading
Cases in equity, White & Tudor, 4 Am. ed., p. 12186, etc.

But no such case is made by the complaint now before us.
Suits were brought by Joshua S. Brookfield as administrator
of Arledge to foreclose the deed of trust and mortgage.
James C. Brookfield brought the suits as his attorney against
himself and appellant. Whatever may have been his relaticn
to appellant in other matters, he placed himself in an antago-
nistic position to him in bringing these suits against him. The
appellant made no defense to the suits, though duly served
with process. He was allowed such credits as were endorsed
upon the notes, and decrees taken for the balances appearing
to be due upon them. Some eighteen months after the decrees
were entered, and when executions upon them were in the
hands of the sheriff, he filed this bill to open the decrees for
fraud in obtaining them, alleging that James C. Brookfield,
the attorney of the plaintiff in the suits, had induced him not
to interpose any defense to them. This allegation is denied,
and in the depositions of the parties there is oath agairst
oath. Why should Brookfield be required to disprove an
affirmative allegation made by appellant? For what reason
should he be held to prove a negative, that he did not induce
appellant not to defend the suits? ¥e did not bring the suits
as appellant’s attorney, though he had been his attorney in
other matters.

How could he have proven a negative if the duty had been
imposed upon him? Could he have produced witnesses to
swear that they were present at every interview between him
and appellant, from the time the suits were commenced to the
time the decrees were taken, and that he said nothing to
appellant, at any time, to induce him not to interpose any de-
fense to the suits? This is hardly probable. It was the duty
of appellant to defend the suits if he had any meritorious
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defense. If he thought proper to let the decrees be entered
without defense on any promise, or advice, of Brookfield, who
was not his attorney in the suits, but acting for the plaintiff in
them, he should have taken the precaution, in so grave a mat-
ter, to have some means of proving it. 'We see nothing in the
case to take it out of the general rule, that a party who
alleges fraud, must prove it.
Decree affirmed.



