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McCracken vs.. Moody.

McCrackeN vs. Moopy.

L. CoNSTITUTIONAL Law: School Warrants; re-issue and cancellation of.

The first section of the Act of November 30th, 1875, providing for the
cancellation and re-issue of county and district school warrants, pro-
vides that the holders of school warrants previously issued should,
upon ninety days’ notice, submit the validity of their warrants to a
tribunal composed of the County Judge and Clerk, whose decision
should be final. If the warrants were not presented, or if presented
and rejected, they were to be void; if pronounced valid, the holders
were to surrender them and take in lieu thereof a warrant against
the school district issued by the County Clerk. Held, that the section
imposed conditions upon the holders of the warrants not provided
for by the law in existence at the time they were issued, and was un-
constitutional, as impairing the obligation of the contract. (See also
Parsel vs. Barnes Brothers, 25 Ark. 261, from which this case is
distinguished. Rep.)

APPEAL from Nevada Circuit Court.
Hon. J. K. Youne, Circuit Judge.
Henderson and Caruth, for appellant,
Smoote and M cRae, contra.

Excusa, C. J.:

Petition for Mandamus, Nevada Circuit Court, June term,
1877, substance of the petition:

That on the 9th of June, 1873, T. K. Edwards, trustee of
school district No. 4, Nevada County, issued to H. W. Rich-
ardson the following warrant:

“No. 1, Township School Fund, District No. 4.

XXXIII Ark.—6 *
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June 9, 1873.

Treasurer of Nevada County, Arkansas, pay to H. W.
Richardson or order the sum of $50.98 out of the school
fund.

T. K. Epwaros, Trustee.”

Witness, J. V. HuLse.

That the warrant was assigned to petitioner, Benjamin F.
Moody, for value, before the filing of the petition.

That after the delivery of the warrant to him, he, on the
Tth of August, 1873, presented it to Wm. L. McDaniel, Treas-
urer of Nevada County, for payment out of any moneys in
his hands belonging to said school district No. 4, and the
Treasurer endorsed it “not paid for want of funds.”

That on the 25th of September, 1875, McDaniel, as such
Treasurer, published a notice, stating that he had in his hands,
to the credit of said school district No. 4, the sum of $200,
and requiring all persons who held warrants against the dis-
trict to present them within thirty days for registration; and
accordingly on the 12th October, 1875, petitioner presented
the above warrant to him for registration, and the same was
duly registered as required by law.

That afterwards petitioner presented the warrant to defen-
dant James B. McCracken, then treasurer of the county, for
payment out of any moneys in his hands belonging to said
school district, and payment was refused, though he had in
his hands funds amply sufficient to pay the same.

Prayer for mandamus to compel him to pay the warrant.

McCracken, the Treasurer, filed a response to the petition,
stating in substance, that he could not, if he had funds, pay
the warrant of petitioner, because in pursuance of an act of
the General Assembly, of 30th of November, 1875, the
County Court of Nevida County provided a book in which all
scrips and indebtedness, as in said act mentioned, should be
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recorded, and that said County Court, at its January term,
1876, made an order requiring all persons holding such scrip
or indebtedness (and the warrant of petitioner was such as
was contemplated and embraced by said act), to present the
same within ninety days from the date of said order for can-
cellation and re-issue; and caused the said order to be pub-
lished in the Prescott Banner, a newspaper published in said
county; and that the petitioner did not within said ninety
days, nor at any time, present said warrant to said court, nor
to the Clerk thereof, for inspection, examination, cancellation
and reissue, as by law required, etc.

The petitioner demurred to the response, on the ground that
the act relied on was unconstitutional and void.

The Court sustained the demurrer, and awarded a peremp-
tory mandamus as prayed, and MecCracken appealed to this
Court.

In Parsel v. Barnes & Bro., 25 Ark., 261, the scrip holders
did not bring in their county scrip to be examined, classified,
cancelled and re-issued within the time fixed by an order of
the County Court, and it was held that the scrip was barred,
because at the time it was issued there was a statute authoriz-
ing the County Court to make such calls, and the scrip holders
took their scrip subject to the exercise of that power by the
County Court; that the statute providing for such calls was
part of the law of the scrip contracts, and their obligations
were not impaired by enforcing the law.

At the time the school warrant in question was issued, there
was no statute authorizing the County Court to make an order
imposing upon the holder the duty, at his peril of presenting
his warrant to the County Judge and Clerk within a fixed
time, to be examined and condemned, if deemed by them
illegal, and issued by them in a new form, if found to have
been legally issued.
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The law providing for the issuance and payment of district
school warrants, in force at the time the warrant in question
was issued, and which was the law of the contract, is embraced
in Chapter 120, and in Chapter 37, (Section 1040) Gantt’s
Digest.

The substance of so much of the law as it is necessary to
notice in this case follows:

Each county is required to be divided into school districts,
and each district is made a corporation, capable of holding
property, making contracts, sueing and being sued, ete.

The electors of a district are empowered at an annual meet-
ing, to elect a trustee and vote a limited school tax, etc., and
the trustee is required to report the tax voted to the Clerk
of the county, and he to extend it upon the tax book to be
collected by the Collector as other taxes, and paid to the
County Treasurer, to be kept by him, and disbursed on the
warrants of the trustee, etec.

The trustee is made the contracting officer of the corpora-
tion, and empowered to purchase and provide property for
school purposes, to employ teachers, etc., and to draw orders
on the Treasurer of the county for the payment of wages due
teachers, or for any other lawful purpose; stating in every
such order the services or consideration for which the order is
drawn, and the name of the person rendering such services,
ete.  (Section 5435.)

When a school trustee’s warrant, properly drawn, is pre-
cented to the treasurer, he is required to pay the same out of
any funds in his hands belonging to the district specified in the
warrant, and in case there are no funds with which to pay such
warrant, to endorse it not paid for want of funds, stating the
date of presentment, etc., after which it is made to bear seven
per cent. interest until paid.  (Section 1040.)

When the warrant in question was issued, the law then in
force required no duty of its holder, and imposed no terms or
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conditions upori him, but to present it to the treasurer for
payment, etc., as above shown.

The first section of the Act of November 30th, 1875, Acts
of 1874-5, page 30, relates to district school warrants pre-
viously issued, and provides in substance:

That the County Court of each county shall, at its first ses-
sion after the passage of the act, provide for the cancellation
and re-issue of all outstanding school warrants in each school
district, etc., and for a uniform system of registering the
same, ete., etc.

That the Court shall provide a book in which shall be
kept a separate record of the financial condition of each
district.

That the Court shall publish in a newspaper in the county,
(or by posting, if no paper, etc.), a copy of its proceedings,
requiring all persons who hold school warrants or any other
certificate of indebtedness against any school district, etc., to
present them within ninety days from the publication of said
notice, for cancellation and re-issue, and providing if any per-
son fails to present his school warrant within the above
specified time, it shall be rejected, and all rejected warrants
shall be null and void.

That upon the presentation of warrants, each piece shall be
critically examined by the County J udge and County Clerk,
who shall determine the validity of said warrants, and for the
purpose of which investigation the County Judge may sum-
mons witnesses when the validity of any warrant is in doubt.
If they shall determine that it has been legally issued, a new
warrant shall be issued by the County Clerk against the dis-
trict where it was given and numbered, and registered in the
book provided for that purpose. If any warrant is rejected,
it shall be so registered in the same book on a separate

page.
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The clerk, sheriff and witnesses to be paid their fees by the
county.

The second section of the act relates to school warrants
issued after the passage of the act.

Thus it will be seen that the first section of the act required
the holder of a district school warrant previously issued, to
present it for cancellation and re-issue within ninety days
from publication of the notice, and on his failure to do so, the
warrant was to be rejected as null and void. '

He was required to submit his warrant to the examination
of a tribunal composed of the County Judge and Clerk, who
were to pass upon its validity, and their decision was to be
final; if rejected by them, it was to be null and void.

If they found it to be legally issued, he was required to sur-
render the warrant issued by the trustee of the school district
and take in lieu thereof, a warrant to be issued by the County
Clerk.

It is insisted that the first section of the act impaired the
obligation of appellee’s contract, as holder of a warrant issued
by the contracting officer of the school corporation, and was
therefore in conflict with the clause of the Constitution of the
United States, which forbids a State to pass any law impairing
the obligation of contracts.

On the 10th of February, 1865, a Nebraska act was passed,
providing for the funding of the warrants of Otoe County, by
which it enacted that all Otoe County warrants bearing date
prior to January 1st, 1864, and outstanding, should be pre-
sented and bonded before the first day of December, 1865, or
be forever barred, and that such warrants should thereafter
be null and void. The bonds to be issued in lieu of the war-
rants were to be payable on or before January 1st, 1873, and
bear a less rate of interest than the warrants.

Brewer, who held county warrants issued before the passage
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of the act, and who failed to present them for funding within
the time prescribed by the act, sued the county upon them,
and the county insisted that he was bound by the funding act.
The Court held the act invalid as impairing the obligation of
the contract, but that the action would not lie upon the war-
rants. Brewer v. Otie County, 1 Nebraska, 373.

A California act required holders of county warrants to
present them for registration by a day fixed, and on failure
the warrants to be forever barred. A holder of a warrant
failed to present it to the Auditor of the county for registra-
tion as provided by the act, and afterwards applied for a man-
damus against the County Treasurer to compel him to pay the
warrant. On appeal, the Supreme Court held the act void, as
impairing the obligation of the contract. Jusrice Burx~EeLL,
who delivered the opinion of the court, said:

“As the law enters into the contract, and forms a part of
it, the obligation of such contract must depend upon the law
existing at the time the contract was made. The contract
being, then, complete and operative, the Legislature cannot,
by a subsequent act, impair its obligation, by requiring the
performance of other conditions, not required by the law of the
contract itself. The rights, as well as the intentions, of the
parties, are fixed and ascertained by the existing law. There-
fore, to require the performance of other conditions, to make
the contract operative, is to impair its obligation.

“The power to impose conditions, after the contract is once
complete and perfect, is nothing but the power to impair its
obligation, and this the constitution has prohibited. Robinson
et al. v. Magee, 81 California, 9. See, also, McCauly v.
Brooks, 32 Ib. 16.

By a California act of 18th March, 1868, providing for the
funding of the unfunded indebtedness of San Diego County,
a Board of Commissioners was created whose duty it was
made to examine into and pass upon the legality or illegality
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of all outstanding warrants, etc., etc., and to allow or reject
them; and the act declared that no warrant, etc., should be a
legal and valid claim against the county, or be paid, until
passed upon, audited and allowed by the Board. Rose was
the holder of certain warrants, issued by the Auditor of the
county, which had been duly presented to the Treasurer for
payment, and endorsed not paid for want of funds, prior to
the passage of the act. He had done all the law in existence
at the time the warrants were issued required him to do.

He did not submit his warrants to the examination of the
Board of Commissioners, but demanded payment of them by
the Treasurer from moneys properly applicable thereto, which
was refused ; and he applied to the Supreme Court to compel
him, in the exercise of its original jurisdiction, by mandamus.

The court ordered a peremptory mandamus upon the County
Treasurer to pay the warrants, holding that so much of the
act as required holders of warrants to submit them to the
Board of Commissioners, to be examined, allowed or rejected
by them, to be void as impairing the obligation of the con-
tracts. Rose v. Estudillo, 39 California, 270.

The first section of the act of 30th November, 1875, was
unconstitutional for two reasons: ‘

First—It requires the holders of district school warrants to
submit their validity to a tribunal composed of the County
Judge and Clerk, within ninety days from public notice, and
made their decision final; the warrants were to be null and
void if not presented within the time fixed, or if presented
and rejected. This was imposing a duty upon the holders of
warrants, and a condition of payment not provided for by any
law in existence at the time they were issued.

Second—The warrant holders were required, if their war-
rants were pronounced valid by the Judge and Clerk, to sur-
render them—surrender the contracts of ‘the school corpora-
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tion—and take in lieu thereof warrants issued against the
school districts by the County Clerk.

The second section of the act relates to school warrants
issued after its passage, and warrant holders take them subject
to 1ts provisions, and of course must conform to them.

We have not overlooked the fact that the warrant in ques-
tion was not issued in compliance with section 5435, Gantt’s
Digest, which requires, as above shown, the school trustee to
state in every warrant drawn by him upon the County Treasu-
rer, the services or consideration for which the order is drawn,
ete.; and section 1040 requires the Treasurer to pay such
warrants as are properly drawn only. But the Treasurer in
his response, sets up no objection to the warrant—makes no
defense—other than that appellant failed to present it for
cancellation and re-issue, etc., as required by the act of 30th
November, 1875. Had he made the defense in the court be-
low that the warrant was not drawn in the form required by
the statute, the court might possibly have permitted the
appellee to call before it the officer who issued the warrant,
and amend it according to the facts.

Judgment affirmed.



