
CASES ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 
OF THE 

STATE OF ARKANSAS. 
IN CONTINUATION OF 

MAY TERM, 1878. 

SMITHEE, LAND COMMISSIONER, VS. GARTH. 

1. Presumptions in favor of legislative action. 
Every reasonable presumption is to be made in favor of the action of the 

legislative body; it will not be presumed in any case from the mere 
silence of the journals, that either house has exceeded its authority or 
disregarded a Constitutional requirement in the passage of legislative 
acts—unless the Constitution has expressly required the journals to 
show the action taken. 

2. PASSAGE oF BILLS : Constitutional requirements. 
The Constitution of 1868 contained the following provision, "on the final 

passage of all bills the vote shall be taken by yeas and nays, and en-
tered on the% journal." Upon the passage of a bill in the House, the 
journal showed the number of votes in the affirmative and the number 
in the negative, and the names of those voting in the affirmative, but 
there was no entry of the names of the members who voted in the 
negative. Held, that the failure to enter the names of those voting in 
the negative, was a disregard of the constitutional requirement, and 
the bill did not become a law. 

APPEAL from Pulaski Circuit Court. 
Hon. J. W. MARTIN, Circuit Judge. 
Henderson, Attorney General, for appellant. 
J. Ilf. Moore, contra. 

JESSE TURNER, J.: 
At the October Term, 1877, of the Pulaski Circuit Court, 

Henry E. Garth filed his petition stating, that on the 10th day 
(17) 

XXXIII Ark.-2
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of October, 1877, he applied to J. N. Smithee, as Commis-
sioner of State Lands, to enter certain vacant and unentered 
swamp and overflowed lands, granted by Congress to the State 
of Arkansas, under an act of Congress approved 28th of Sep-
tember, 1850, entitled, "An Act to enable the State of Arkansas 
and other States to reclaim the swamp lands within their 
limits," and since confirmed to said State, and by said Com-
missioner offered at public sale in the manner and upon the 
notice required by law ; and thereupon tendered and offered to 
pay said Commissioner for said land, the sum of two dollars 
per acre, the price fixed by law, in a certain warrant issued by 
the Auditor of the State the 28th of August, 1871, under tin 
provisions of section seven of an act of the General Assembly, 
approved the 23d of March, 1871, entitled, "An Act to amend 
an act entitled 'An Act providing for the building and re-
pairing of the public levees of this State,' " commonly denomi-
nated "Arkansas State Levee Bonds," of which petitioner was 
at the time, and still is the owner and holder. That the bond 
tendered, No. 2,828, was filed and made a part of the record 
in the cause, and a copy of petitioner's application was also 
filed, marked "A." That the said Commissioner, contrary to 
law and his official duty, refused to receive said warrant and 
rejected his application on the ground, as the Commissioner 
alleged, that he was not authorized by law to receive the war-
rants issued under the provisions of said act in payment for 
swamp lands of the State, with prayer that a writ of man-
damus issue, directed to defendant, commanding him as such 
Commissioner to permit petitioner to enter the land mentioned 
in his petition, upon payment of the price fixed by law, in said 
warrant. 

The defendant, J. N. Smithee, answered, alleging that the 
said bonds, issued under the act of March 23d, 1871, were is-
sued in violation of sec. 6, art. x., of the Conblitution of 1868,
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the same being a loan of the credit of the State, without the 
consent of the people through the ballot box. 

That he cannot by law receive the said warrants in payment 
of swamp and overflowed lands, because the Constitutional 
Convention of 1874, by ordinance duly passed on the 14th day 
of August, 1874 (a copy of which was filed and made part 
thereof), expressly forbids respondent as Commissioner of 
State Lands, to receive said warrants in payment for State 
lands, whether swamp and overflowed or otherwise, and that by 
an act of the Legislature, entitled an act approved December 
14th, 1874, the respondent was further forbidden to receive 
said warrants in payment for the swamp and overflowed lands 
of the State. 

That by an act of the Legislature, approved April 23d, 1873, 
it is provided, that in every instance the interest accruing on 
said levee warrants under the act of March 23d, 1871, shall 
be levied and collected from the owners of land who are bene-
fitted by the making and repairing of levees, or any ditches or 
drains, and not in the first instance chargeable on the State. 

Respondent denies that the act of March 23d, 1871, was 
ever complied with by the citizens residing in the swamp and 
overflowed districts of the State, by presenting their petitions 
to the Boards of Supervisors of the respective counties, etc., 
and denies that the application prescribed in sec. 4033 of 
Gantt's Digest, was ever by the Boards of Supervisors for-
warded to the Commissioner of Public Works and Internal 
Improvements, with the certificate of the County Clerk, etc. 

And he denies that the Commissioner of Public Works ever 
caused to be made accurate plans, surveys and estimates of the 
work required to determine the practical benefit and utility to 
the State or individuals. 

Deniui that the Commissioner of Public "Works contracted 
with the lowest responsible bidder for the construction of all 
public works contemplated by the act of March 23d, 1871.
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And denies that the commissioner of Public Works ever 
furnished the Auditor of this State with the certificate, that the 
contractors had complied with their contracts and completed 
the same as prescribed by the said act. 

That all of the lands improved and redeemed under the said 
acts were private property, and no property of the State was 
improved or benefitted thereby. 

Whereupon the petitioner moved the court, upon the peti-
tion and answer, to award him a peremptory writ of mandamus 
against the defendant, as prayed for. 

And by consent it was ordered that the plaintiff have leave 
to file a copy of the Levee Bond or warrant tendered as alleged 
in his petition, in lieu of the original, and that the same be 
taken as a part of the record in this cause. 

The following is a copy of the Levee Bond or warrant, ex-
hibited with the petition : 
"Number 2,828.	 "UNrrEn STATES OF AMERICA, 

"STATE OF ARKANSAS. 

" Seven per cent. Levee Bonds: 
"It is hereby certified that the State of Arkansas is indebted 

to J. W. Stansell, or the bearer hereof, for levee work done 
for said State, in the sum of Five Hundred Dollars ($500), 
payable thirty years from and after March 23d, 1871, in law-
ful money of the United States, with interest at the rate of 
seven per cent. per annum, payable semi-annually on the first 
days of January and July of each year, in the City of New 
York, on the presentation and surrender of the proper coupon 
hereto annexed, until the payment of said principal sum. 

"Issued by authority of an act of the General Assembly of 
the State of Arkansas, approved March 23d, 1871, entitled an 
act providing for the building and repairing of the Public 
Levees of the State. 

In testimony whereof, I have hereunto set my hand and
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affixed the seal of my office, at the City of Little Rock, Ar-
kansas, on the 28th day of August, A. D. 1871. 

[L. s.]	 "J. R. BERRY, Auditor. 
"HENRY PAGE, Treasurer." 

On the 26th day of November, 1877, the following entry 
appears of record: 

Come the parties by their respective attorneys and this cause 
having been argued and submitted at a former day of this 
term, and the court being now well and truly advised in the 
premises, doth order that a writ of mandamus issue out of this 
court directed to J. N. Smithee, as Commissioner of State 
Lands, commanding him as such Commissioner to grant the 
application of the petitioner, Henry E. Garth, to purchase at 
private entry the swamp land described in his petition, to-wit : 
The south half of the north half and the south half of the 
southwest quarter of section 36, township 18 south, range 22 
west, upon payment of the price fixed by law, to-wit : Two 
dollars per acre, in Arkansas Levee Bond, numbered 2,828, of 
the denomination of five hundred dollars, tendered by the 
petitioner in payment for said land, and filed as part of the 
record in this cause, it appearing by consent of parties that 
the petitioner tendered the entire bond in payment for said 
land. 

The respondent excepted to the ruling of the court and filed 
his motion for a new trial, assigning the following causes 
therefor : 

First—The court erred in holding the Levee Bond tendered 
in this suit to have been legally issued. 

Second—The court erred in awarding the writ on the plead-
ings in this cause. 

Third—The pleadings on the part of the defendant show a 
total want of power in the Auditor to issue the bond tendered.



22	 SUPREME COURT OF ARKANSAS, [VoL. 33 

Smithee, Land Commissioner, vs. Garth. 

and under the issues joined, the defendant's answer must-be 
taken as true. 

Fourth—The Legislature has no constitutional power to 
authorize the issuance of the bond tendered, secs. 6, 9 and 10, 
art. x., of the Constitution of 1868, being a limitation on such 
powers. 

Fifth—The act under which the bond in this case was issued 
was unconstitutional, in this, that the effect of such act was to 
loan the credit of the State to individuals in reclaimincr their 
lands, when the consent of the people had not been obtained 
through the ballot box. 

Which motion was overruled by the court, to the overruling 
of which motion the defendant excepted and took an appeal to 
this court-

Passing over the question of the constitutionality of the act 
of March 23d, 1871, which, under the circumstances of the 
case, we do not feel called upon to decide, we observe 
that if the act was constitutionally passed, the issuance of the 
warrant numbered 2,828, constituted a contract between the 
State and the party to whom it was issued, which neither the 
Constitutional Convention of 1874, nor the Legislature of 
1875 could impair, or in any wise invalidate, because within 
the prohibition of the latter clause of sec. 10, art. i., of the 
Constitution of the United States. 

But looking into the history of the passage of the act, we 
have come to the conclusion that the act was never constitu-
tionally passed. 

The Constitution of 1868, sec. 16, art. v., provides, that 
"Each house (of the General Assembly) shall keep a journal 
of its proceedings and publish the same; the yeas and nays of 
the members of either house, upon any question, shall be en-
tered upon the journal at the request of live members." etc.
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Sec. 21, art. v., provides, that "Every bill and joint resolu-
tion shall be read three times on different days in each house 
before final passage thereof, unless two-thirds of the house 
where the same is pending should dispense with the rules. No 
bill or joint resolution shall become a law without the concur-
rence of a majority of all the members voting. On the final 
passage of all bills the vote shall be taken by yeas and nays 
and entered on the journal." 

Referring to the journal of the House of Representatives for 
January 21st, 1871, at page 161, we find the following entry 
in relation to the act of 23d March, 1871. 

"Mr. Waters in accordance with previous notice introduced 
a bill (H. R. 50) entitled "An Act to amend an act entitled an 
act providing for the building and repairing of the public 
levees of this State, and for other purposes," which was read a 
first time, and on motion of Mr. Waters, by unanimous consent, 
the rules were suspended, and the bill was read a second time, 
and on motion of Mr. Waters was referred to the Committee 
on Internal Improvements. 

The bill was amended and modified in several particulars 
and referred to the Committee on the Judiciary. 

We find the following entry in the House journal of March 
13th, 1871, at page 698: 

Mr. Preddy, from the Committee on the Judiciary, to 
whom was referred the bill of the House (H. R. 50) entitled 
"An act to amend an act entitled an act providing for the 
building and repairing of the public levees of this State, and 
for others purposes," reported the same, and submitted the 
following report thereon, recommending a substitute there-
for. 

Here follows the report of the Committee on the Judiciary 
offering a substitute for the original bill embracing certain 
amendments previously offered to the bill.
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On motion of Mr. Prigmore, the report of the Committee 
was adopted. 

We find the further entry in House journal of the 16th 
of March, 1871, on pages 756 and 757. 

The House proceeded to consider the substitute for the bill 
of the House, (sub. H. R. 50) entitled "An act to amend an 
act entitled an act providing for the building and repairing of 
the public levees of this State, and for other purposes." 

On motion of Mr. Waters, the bill was further amended by 
inserting in Section 14, after the word "all" in line one 
hundred and forty-five, the word "other." 

On motion of Mr. Waters; The rules were by unanimous 
consent suspended, and : 

The bill was read a third time by title, and : 
On motion of Mr. Tygart; Ordered, that the bill be placed 

upon its final passage. 
The question being put, shall the bill pass? 
It was decided in the affirmative; yeas 47, nays 24; not 

voting 11. 
Those who voted in the affirmative are :—Messrs. Alexander, 

Sr., Barbour, Barron, Cate, Chamberlain, Clayton, Cohn, 
Espy, Fricks, Fulton, Garner, Goad, Grady, Haskins, Had-
dock, Hale, Ham, Harris, J. W., Harris, W. G., Harvey, 
Hargledine, Hallibaugh, Janes, Jenkins, Johnson, Joslyn, 
Mayo, Minor, Morgan, Neal, Orr, Parker, Peck, Preddy, 
Prigmore, Robinson, Sumpter, Thompson, Waters, Webb, 
Whittemore, Wiley, Wood, Young and the Speaker. 

So the bill was passed. 
This is the entire voting on the House journal touching the 

passage of the bill. The nays are not entered on the 
j ournal. 

When the bill reached the Senate, we find the following 
entry on the Senate journal of March 16th, 1871, page 232. 

MR. PRESIDENT :
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I am directed by the House of Representatives to inform 
your honorable body of the passage by the House, of House 
Bill, No. 50. "An act to provide for building and repairing 
of levees of this State, and for other purposes." 

J. R. RICHARDS, Clerk. 

And the following further entries appear on the Senate 
journal of Alarch 17th, 1871, page 296: 

House Bill No. 50; "An act for the building and repairing 
of levees in the State of Arkansas." 

Read once by title, and: 
Under suspension of the rules read a second time, and 

referred to the Committee on Internal Improvements. 
These are the only entries on the Senate journal which 

deserve special notice. It will be observed that when the bill 
was taken up in the Senate, it was read once by title, and 
immediately thereafter read a second time under suspension of 
the rules. There is no showing on the journals that the rules 
were dispensed with for the first reading of the bill; on the 
contrary, we think it appears affirmatively that the rules were 
not suspended. 

The journal to be kept by the two houses of the General 
Assembly ought to be a complete and perfect record of its 
proceedings, and if it appears affirmatively on the journal that 
in the passage of any bill, some mandatory provision of the 
Constitution has not been complied with, it will be fatal to the 
validity of the statute. 

Judge Cooley, speaking of the journal to be kept by each 
House of the General Assembly, says: "If it should appear 
from these journals that any act did not receive the requisite 
majority, or that in respect to it the Legislature did not follow 
any requirement of the Constitution, or that in any other 
respect the act was not Constitutionally adopted, the Courts 
may act upon this evidence, and adjudge the statute void.
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But whenever it is acting in the apparent performance of legal 
functions, every reasonable presumption is to be made in favor 
of the action of the Legislative body ; it will not be presumed 
in any case from the mere silence of the journals, that either 
House has exceeded its authority, or disregarded a Constitu-
tional requirement in the passage of Legislativoe acts, unless 
where the Constitution has expressly required the journals to 
show the action taken; as for instance when it requires the 
yeas and nays to be entered." Cooley's Con. Lim. 135 
and 136. 

Judge Story, in speaking of the provision in the Constitu-
tion of the United States on the same subject, says: "The 
object of the whole clause is to insure publicity to the 
proceedings of the Legislature, and a correspondent 
responsibility of the members to their respective con-
stituents. And is founded in sound policy and a deep political 
foresight. Intrigue and cabal are thus deprived of some of 
their main resources by plotting and devising measures in 
secrecy. The public mind is enlightened by an attentive 
examination of the public measures; patriotism and integrity 
and wisdom obtain their due reward, and votes are ascertain-
ed, not by vague conjecture, but by positive facts." Story on 
the Con., page 590 and 591. 

Mr. Webster, in his speech delivered in the Senate of the 
United States, on the 16th of January, 1837, by way of pro-
test against expunging the resolutions of the 28th of March, 
1834, speaking of this same provision of the Constitution of 
the United States, said : "The Constitution moreover pro-
vides that the yeas and nays on any question shall, at the 
request of one-fifth of the members present, be entered on the 
journal. This provision most manifestly gives a personal 
nght to those members who may demand it, to the entry and 
preservation of their votes on the record of the proceedings of
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their body, not for one day or one year only, but for all time. 
There the yeas and nays are to stand forever as permanent and 
lasting proof of the manner in which members have voted on 
great and important questions before them." Webster's 
Works, 4 vol., page 295. 

Professor Walker, in his treatise on American Law, says: 
"When the yeas, and nays are not called for, members may 
shun responsibility either by not voting at all, or by having 
their voices drowned in the mass; and even if their votes be 
known at the time, it is not recorded for future reference, but 
when the yeas and nays are called and entered upon the 
journal, every member must vote, unless excused, and that 
vote may be scrutinized at any future period, so that there 
may be no way of escaping responsibility." Walker's Am. 
Law, page 85. 

In the case of the Board of Supervisors of Schuyler 
County, Appellant, v. The People, ex re, The Rock Island and 
Alton Railroad Co., Appellees, the passage of an act of the 
Legislature of Illinois was called in question, because of an 
alleged non-compliance on the part of the Legislature with 
a provision of her Constitution similar to that in ours. 

Chief Justice Caton, who delivered the opinion of the 
Court, said: "The Constitution does require that every bill 
shall be read three times in each branch of the General 
Assembly .before it shall be passed into a law, but the Consti-
tution does not say that these several readings shall be entered 
on the journals; some acts in the passage of laws are required 
by the Constitution to be entered on the journals in order to 
make them valid, and among them are the entries of the yeas 
and nays on the final passage of every bill, and we held in 
the case of Spangler V. Jacoby, 14 Ill., 297, that where the 
journal did not show this, the act never became a law."
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And in the case of Walker v. Griffith, decided by the Su-
preme Court of Alabama, at the December term, 1877, in which 
the validity of an act of the Legislature of Alabama was 
called in question, Judge Manning, who delivered the opin-
ion of the Court, said: "When the Constitution requires 
that a particular thing shall be necessary to the validity of an 
act of Legislation, and that the journal must show that this 
thing was done; as for instance the passage of a bill by yeas 
and nays, which shall be entered on the journals, unless they 
do show it, the act cannot be accepted as Constitutionally 
adopted. The thing thus required is an additional means out 
side of the enrolled act, but in concurrence with the signatures 
of the Speaker of the House of Representatives, and Presi-
dent of the Senate, authenticating its passage through the two 
Houses, and renders the forgery of such an act more.difficult, 
and as the passage of it by yeas and nays cannot, according to 
the Constitution be shown otherwise than by the journals, they 
must in respect to it, 'import absolute verity.' " 0 * * 0 

The principal objects in requiring the journals to be kept, 
probably were: 

First—That the members might be thereby informed from 
day to day of the progress and state of the business before 
them; and 

Secondly—That constituencies might afterwards see how 
their representatives had performed their duties in . the public 
councils. See Law Reporter of June 12th, 1878, page 711. 

Recurring to House journal at pages 756 and 757, and com-
paring the action of the Legislature with Section 21, Article 
v. of the Constitution, requiring that "on the final passage of 
all bills, the vote shall be taken by the yeas and nays and 
entered on the journal," we find that this important 
and, as we regard it, imperative requirement of the
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Constitution was not complied with. The yeas were 
entered on the journal, but the nays were not entered 
at all. 

True, it is stated in the journal, that on the final passage of 
the bill, the vote stood affirmatives 47; nays 24; and 11 not 
voting. 

If it be said that the affirmative vote shows that a majority 
of those voting were for the bill, we remark that this may be 
so, but when we reflect that the negative vote was not recorded 
at all, and that an examination of the journal shows that in all 
other cases where votes were taken on the bill, or amendments 
thereto in its passage through the two Houses of the General 
Assembly, the yeas and nays, if taken at all, were taken in 
full and entered upon the journals, it is well calculated to 
throw suspicion on the whole proceeding attending the 
supposed passage of this bill. But whatever may 
have been the circumstances attending the supposed pas-
sage of the bill, it becomes our duty to hold the Legis-
lative department to a strict compliance with a mandatory 
provision of the Constitution, which in every case on the 
final passage of a bill, requires that the vote be taken by yeas 
and nays, and entered upon the journal. 

Manifestly the object of recording the yeas and nays is not 
to show that a quorum of the members of the House is pres-
ent, or that a majority votes for the bill. The journal may 
show that there was a call of the House before the final vote 
on the passage of a bill was ta-ken, and that a quorum was 
present, and indeed all the members present, and the journal 
may also state that a majority voted for the bill; yet if the 
yeas and nays be not entered on the journal, the requirement 
of the Constitution is not complied with, and the bill does 
not become a law.
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The Constitution says the yeas and nays shall be entered on 
the journal; and we have no right to say that this need not to 
b3 done, or that half compliance is sufficient. 

It is not sufficient to enter the yeas and omit the nays, nor 

to enter ale nays and omit the yeas, and in all cases the names 

of those voting in the affirmative and negative must neces-
sarily be entered on the journal. 

Turning to the proceedings of the House of Representatives 
on pages 756 and 757, of the House journal, we find that in 
the supposed passage of the bill under consideration a posi-
tive requirement of the Constitution was disregarded; without 
the observance of which no valid law can be passed. 

The right to decide upon the constitutionality of an act of 
the Legislature is a matter of grave importance, and should 
only be resorted to in cases of a clear violation of the Consti-
tution. In cases of doubt the presumption is in favor of the 
validity of the law, and this out of deference to a co-ordinate 
department of the government. 

But in the case under consideration our deliberate opinion is, 
that in the passage of the supposed act of the Legislature it 
does clearly appear that an essential and imperative require-
ment of the Constitution was disregarded, and we do, there-
fore, in full view of the great responsibilities resting upon us, 
and of the far reaching consequences of the decision we make, 
pronounce the act of the 21st March, 1871, null and void, and 
as a consequence that the Auditor's warrant numbered 2,823, 
mentioned in the petition and issued under the provisions of 
said act, is also null and void, and created no binding obli-
gation on the State, and as a further consequence that the 
Commissioner of State Lands was not bound to receive it I/1 

payment for the lands mentioned in the petition. 

The judgment of the Court below is reversed.


