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Turner vs. Watkins et al.

1.

TurNER vs. WaTkINS et al.

Deed of Trust to secure a debt. Legal effect of, ete.

A deed of trust executed for the purpose of securing a debt, and to be

v 2.

void upon the payment of the debt, and containing a power of sale upon
default, is, in legal effect, a mortgage. The grantor retains an equity of
redemption which is subject to seizure and sale under execution as
other equitable estates are under the statute. But where the grantor
parts with his title absolutely, conveying it to the trustee to sell for the
purpose. of raising a fund to pay debts, it is properly a deed of trust,
and no interest, legal or equitable, remains in the grantor. (For a full
review of the former decisions of this court, see the opinion).

EXECUTION SALES Redemption.

The provisions of section 2696, of Gantt’s Digest, providing for the re-

3 —— .
If the act was void as to prior debts, as against the creditor, it would

demption of land sold at execution sale, applies as well to debts con-
tracted prior, as to those contracted subsequent, to the passage of the
act. The case of Oliver v. McClure, 28 Ark., 555, in which the con-
trary doctrine is held, is overruled.

not lie in the mouth of the debtor to object to the redemption by a
subsequent judgment creditor, when the prior creditor, who had pur-
chased the property at execution sale, had received the amount bid for
the redemption, and was not complaining.
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4. ESTOPPEL:

Where a defendant in execution assented to the sale, and endorsed on
the writ a waiver of advertisement, and subsequent to the sale rec-
ognized by various acts the title of the purchaser, he will be estopped
from denying the validity of the sale, or that he owned such an in-
terest in the land sold as was subject to seizure and sale execu-
tion.

5. EQUITY oF REDEMPTIONS: Right of the purchase; Tender, etc.

A purchaser at execution sale of the equity of redemption in real estate,
succeeds to all the rights of the mortgagor, among which is the equit-
able rights of redemption by paying the mortgage debt. And a tender
of the debt by such purchaser will stop the accrual of interest from the
date thereof.

6 —:

The purchaser at execution sale of the equity of redemption under a deed
of trust, does not ecquire such an interest in the land as entitles him
to maintain an action for the rents.

APPEAL from White Circuit Court in Chancery.
Hon. Joux Wayrock, Circuit Judge.

Rose, and J. M. Moore, for appellant.

Coody, contra.

WALRER, J.:

The appellant, Turner, filed his bill of complaint in equity in
the White County Circuit Court against Thomas Watkins, Wil-
liam Watkins, Green B. Green, George F. Baucum, and Jesse
N. Cypert, in which plaintiff claims title to certain tracts of
land as purchased at execution sale, which had, before the judg-
ment lien attached under which he purchased, been conveyed in
trust to secure the payment of borrowed money.

Several questions are distinctly presented by the pleadings for
our consideration, the most material of which are: First—As
to whether, when property is conveyed in trust, there remains
any estate, equitable or legal, which may be levied upon and sold
under execution. Second—Whether, conceding this to be true
as a general proposition, if the sale under execution is made
under the direction and with the consent of the debtor, such
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debtor is not estopped from questioning the validity of the sale.
Third—Whether the payment of the trust debt, or the offer to
do so, which in equity is equivalent to payment, is not a dis-
charge of the trust lien, and, when paid, the party paying should
not be subrogated to all the rights of the trustee, and, with them,
other questions as incident to them, and bearing upon the equi-

ties of the parties, is that of the purchase of the trust debt by

William Watkins and his subsequent assignment of the same to
Green and Baucum.

The facts are stated so clearly in the bill that we need only
give the substance of them as set forth in the complaint, omit-
ting only such as are not necessary to a full understanding of the
questions put at issue by the pleadings.

It is alleged that on the 9th of June, 1869, Thomas Watkins,
to secure the payment of a note for $331.70, at 12 per cent. in-
terest per annum, payable December 25th, 1871, and one other
note for $3,168.25, at a like rate of interest, due at the same
date, the first payable to Sallie E. Dougan, and the second to her
as guardian, conveyed several tracts of land situated in White
County, Ark., to Jesse N. Cypert, in trust, with power in the
trustee, if the notes were not paid when due, upon notice, to sell
the lands, pay the debts and expenses of the trust, and to Wat-
kins , the excess of the money for which the lands should be sold,
should such excess remain; but that if Watkins should, at any
time before such sale, pay said debts, interest and cost of the
trust, then such conveyance should be void; that on the 4th of
November, 1869, Moses Greenwood and son obtained judgment
in the Cireuit Court of said county, for $1,930.50 debt, and
$80.85 damages and costs, which sums were to draw 10 per cent.
interest until paid ; that, in February, 1870, execution was issued
on said judgment, and levied upon the-lands conveyed in trust
to Cypert.
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The execution was returned without a sale of the property, and
on the-10th of July, 1871, a writ of vend. ex. was issued, by
which the sheriff was commanded to expose the lands so levied
upon to sale; that thereafter, but before the sale of the lands,
Watkins, the defendant in execution, by a parol agreeemnt, con-
tracted and agreed with the attorney of Greenwood and son, that
the sheriff should sell said lands to satisfy the judgment of Green-
wood and son ; and, in accordance with such an agreement, by his
written endorsement upon said writ of vend ex. authorized the
sheriff to sell said land, at the court house door in said county, on
the 5th day of August, 1871, and therein waived necessity of
an advertisement of the terms, time and place of sale, and that
said sheriff did, on the 5th day of August, 1871, in accordance
with such agreement, at said court house door, offer said lands to
the highest bidder, and Moses Greenwood and son being such
bidder, said lands were sold to them for the sum of $916.45, be-
ing the residue of their debt, interest and cost of said judgment,
and returned said writ fully satisfied.

That, in June, 1868, plaintiff recovered judgment against said
Watkins, for the sum of $987.67 debt, and $1.55 costs, with in-
terest upon debt until paid. On the 1st of August, 1872, execu-
tion issued upon this judgment, which was placed in the hands
of the sheriff; plaintiff then paid to the sheriff $1,052 for Moses
Greenwood and son, the sum which they paid for the land at ex-
ecution sale, with 15 per cent. per annum from date of sale, and
all charges thereon, and credited his execution with $991.60,
being the amount of debt, interest and costs due thereon, which
credits and payments were endorsed on the execution, and a
statement thereof filed with it, which was endorsed by the clerk,
on the execution book in his office that he had bid the sum of
$991.60 for the redemption of said land; that, on the 8th day
. August, 1872, said land being unredeemed by said Watkins, or
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any other judgment creditor, said sheriff executed a deed for
said land to plaintiff; after which Watkins recognized and con-
firmed plaintiff’s title to said lands, by virtue of such purchase,
as good and valid, subject to no defeasance or incumbrance, ex-
cept to said deed of trust to Cypert; and, on the 14th of Janu-
" ary, 1873, by written-contract entered into with plaintiff, rented
the land from him for that year, and agreed to pay plaintiff
$1,659 for the rent thereof; and, also, to deliver possession to
plaintiff on the 1st of January, 1874 ; that, on the 24th of Feb-
ruary, 1873, William Watkins, the son of Thomas Watkins, -
bought of Sallie E. Dougan the notes which she held on Thomas
Watkins, to secure the payment of which the deed of trust was
executed, and took from her an assignment both of the notes and
deed, and thereafter, by assignment, assigned them to Greer and
Bauecum, who claimed to hold the debts and the benefit of the
security for their payment, and, at their request, the trustee,
Cypert, advertised the property for sale; that plaintiff, in order
to remove the prior incumbrance upon the land, created by the
deed of trust, tendered to Cypert, the trustee, the whole amount
of the debt, interest and cost, secured to be paid by such trust,
which was refused by the trustee, under the direction of Greer
and Baucum.

Without referring to numerous other allegations in the com-
plaint, the eross complaint of defendants and the amended com-
plaint of plaintiff, which are not necessary, in order to the proper
understanding of the material questions to be considered, and
many of which may, upon the questions which arise upon the
above state of facts become unnecessary to a proper determina-
tion of the case, we will proceed to its consideration.

It will be seen that the deed of trust was prior in time to the
judgment of Greenwood and son, and that the lands were con-
veyed in trust to secure the payment of borrowed money, which,
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if paid when due, the deed, by its terms, was to be void; if not
paid, the trustee was to sell the land, pay the debts and costs
and the excess realized from the sale, if any, to be paid to Wat-
kins.

The first question presented is, whether the deed conveyed to
the trustee the entire interest and estate of Watkins, both legal
and equitable, in the land, or whether the legal title was con-
veyed in trust, leaving an equitable estate in Watkins for the
redemption of the land. If both the legal and equitable estate
were conveyed to the trustee, then there remained in Watkins
no estate subject to levy under execution ; if, on the other hand,
the equitable right of redemption remained in Watkins, then
there is no question but that Greenwood and son acquired it by
virtue of their purchase at execution sale, and if, as claimed by
plaintiff, he, as judgment creditor, redeemed the land by paying
Greenwood and sons bid for the same, and by the endorsements
and returns upon his own execution, and took a deed from the
sheriff or said land, he thereby acquired such an interest in the
estate as would authorize him to pay off the prior incumbrance,
and succeed to his rights as purchaser.

Prior to the execution of the deed, it is conceded that Wat-
kins was the legal owner of the land, and held a title in fee sim-
ple to the same; and when he executed the deed of trust, he
necessarily parted with such title and estate as was necessary to
give effect to the trust, and nothing more.

The estate must be such, and need be no greater, than is nec-
essary to give effect to the trust thus created ; if to sell land, the
legal title is necessarily vested in the trustee, because, with-
out it, he cannot convey the legal title; but when the holder of
the legal title makes no defeasance, or condition upon the per-
formance of which the trust ceases to exist, then the equitable
estate must, of necessity, remain in the cestui que frust, because
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both estates cannot be united in the same party, the effect of
‘which would be to extinguish the trust.( This is expressly held
to be its effect by Perry, in his work on Trusts, vol. —, p. 10,
paragraph 13, in which he says: “No person can be trustee and
cestui que trust at the same time, for no one can sue out a sub-
poena against himself ; therefore, if an equitable estate and a leg-
al estate-meet in the same person, the trust or confidence is extin- - -
guished, for the equitable estate merges in the legal estate.”
“The act of making the trust is,” says Mr. Washburn, “the
source of origin of two estates, which flow on afterwards inde-
pendent of each other in point of ownership, until they merge
again by being united in the same person.”

If, as in the case before us, the trust is coupled with a power
of sale upon failure to pay a sum of money, when the money is
paid, the purpose for which the power to sell were conferred
having been accomplished, or rendered unnecessary, the legal
estate vested in the trustee is, by operation of law, merged and
reunited with the equitable estate in the party who executed the
deed of trust. But if the money is not paid when due, and the
sale takes place, then the legal title passes from the trustee to
the purchaser, and draws with it the equitable estate which re-
mained with the vendor after the execution of the trust.

Such being the law as we understand it, we must hold that
Watkins, after executing the deed trust, held an equitable es- '
tate, the right of redemption before foreclosure, which, was at
the time subject to levy and sale under Greenwood’s execution;
but it by no means follows from this that all equitable interests
in every form and purpose of trust are liable to be levied on and
sold under execution. To do so would, in many instances, de-
feat the purposes of the trust. '

. At the common law, lands were not subject to sale under exe-
cution, but by statute (sec. 2630 Gantt’s Digest) all real estate,
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whether patented or not, whereof the defendant, or any one for
his use, was seized in law or equity, shall be subject to execu-
tion. ‘

It is not our purpose on the present oceasion to éttempt draw-
ing the distinction (if, indeed, such can clearly be done) between
such equitable estates as may, or may not, be taken in execution,
or what restrictions should be placed on the terms, “all real es-
tate,” ete., but will limit our inquiry as to whether the particu-
lar estate held in the case before us was or not subject to sale
under execution.

If the payment of these debts had been secured by a deed of
mortgage on the lands, there would be no question of the right
to levy upon and sell the mortgagor’s equity of redemption, the
effect of which would be, as we have repeatedly held, to subro-
gate the purchaser to the equitable rights of the mortgagor,
which would be to pay off the mortgage debt, and hold the estate
just as the mortgagor would, if redeemed by him. Rice v. Wil-

burn et al., ante.

But instead of securing the payment of these debts by a deed
of mortgage, the same end has been substantially accomplished
by deed of trust securing the payment of the debt; the legal
effect of a mortgage is to convey the legal estate with a defea-
sance, that if the debt is paid, the deed shall be void, and, if not
paid, to remain in force.

If no power of sale is conferred by the deed, the equity of
redemption is foreclosed by the court, and the property decreed
to be sold. If a trustee is appointed in the deed to sell upon
failure to pay, the sale effects substantially that which is effected
by a decree of the court, a foreclosure of the equity of redemp-
tion.

A deed of trust executed with power of sale upon failure to
pay the debt, is in legal effect the same as a mortgage in which
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is appointed a trustee to sell upon the same contingency. In
each form of conveyance the legal title passes to the party em-
powered to sell, the equities of the grantor are the same, upon
the happening of a like contingency (the failure to pay in eith-
er) ; the same equitable right to redeem before sale or fore-
closure ‘exists: - - - o

This equity of redemption is an estate in the land. So held
by Coote on Mortgages, Ch. 14, p. 256; 4th Kent Com., 158;
Burr v. Robinson, adm’r., 25 Ark., 277; Rice et al. v. Wilburn
et al., ante.

No matter by what technical name the instrument may be
called, whether a mortgage coupled with a power of sale, or
deed of trust, the power to sell placed in a third person, is in
substance the same: Law Register, 1868, vol. 2, p. 640, in which
the subject of trusts is fully discussed, and references made to the
text books, and American decisions, and after a careful review of
them, the conclusion reached is, that where the grantor parts
‘with his title, giving it to the trustee absolutely, for the purpose
of raising a fund to pay debts, this is properly speaking a deed
of trust, but where the conveyance is to secure a debt in case of
default, thus assimilating the transaction to a mortgage, and
where the intent of the grantor, instead of parting with his estate,
is to retain it, in case he performs his obligations according to its
terms, instruments of this class are also, but less technically,
called deeds of trust, but in substance they are mortgages, with
specific powers of foreclosing, or barring the equity of redemp-
tion, the effect of which is to afford a creditor an easy, cheap
and speedy remedy, and to enable him to avoid delay, expense
and the inconvenience of foreclosing in a court, and sale under
a decree. '

The attributes of a deed of trust for such purpose, and a mort-
gage with power of sale are the same, both are intended as secur-
ities, and, in a legal sense, are mortgages; in both the legal title
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passes from the grantor, but in equity he is, before foreclosure,
considered the actual owned in both, and as broadly in one as the
other; the grantor has the right to redeem, in other words, the
equity of redemption, which can only be barred by a valid ex-
ecution of the power. -

Every instrument intended to secure the payment of maoney,
whatever may be its form, and whatever name the party may
choose to give it, is, in equity, a mortgage. 2 Summer, 533;
Story’s Eq., sec. 1017 ; 20 Ohio, 469 ; id, 572 ; 2 Devason, 555;
Eaton v. Whating, 3 Pick., 484 ; Bloom v. Rensalaer, 15 Ill., 505.

In strict accordance with the authorities above cited, this court
held, State use Ashley & Watkins v. Lawson et al., 6 Ark., 269,
that if in attempting to create a trust for the use of a third per-
son, all of the rights and estate be reserved to the grantor, that
are reserved in a mortgage power, the fee in the land will remain
with the grantor to the same extent that it would if by morgage,
which me must understand to be the right of redemption, and it
was in that case held that such right was subject to levy and sale
under execution.

The same question was presented in the case of Crittenden v.
Johnson, 11 Ark., 94, and we must suppose from inattention
to the difference between the facts presented in the two cases, the
case of the State, use of Ashley & Watkins v. Lawson was over-
ruled, without reference to authority, and without reasoning, and
evidently without observing the difference between the character
of the trust then under consideration, and that decided in State,
use, etc. v. Lawson.

The deed in Crittenden v. Johnson was executed to a trustee,
empowering him to sell real estate, and pay debts; there was no
defeasance, no condition for the payment of the money, or the
redemption of the lands; no contingency whatever upon which
the legal estate was to revert to the grantor; in fact, the very
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reverse of the purposes and conditions of the State, use, etc., v.
Lawson. Both cases may stand upon sound principles of law.

In Pettit v. Johnson, 15 Ark., 55, like that of Crittenden v.
Johnson, the deed was executed, with power in the trustee to sell .
certain lands and pay debts. The provisions of the deed are not
fully reported, but it seems, from a brief statemeént of the case,
that Thomas Ware owned several tracts of land, and was in-
debted to William L. Sutton and others, to provide for the -pay-
ment of which, he executed to his creditors a deed of trust,
absolutely to sell the lands, pay the debts, and the excess, if any,
to Ware. The sale was to be made absolutely, and without con-
dition; there was no contingency upon which the land was to
revert; no right of redemption; no equitable estate was left in,
Ware. Under this state of case, it was held that although in
some respects this interest was much like that of a mortgagor’s
equity of redemption, it certainly differed in this, that the equity
of redemption, as well as the legal estate, was conveyed by the
deed ; or, if reserved, was dependent upon a contingency, not to
happen unti] after the sale.

The only possible contingency which could arise in this case,
was that there might be an excess of money after the payment
of the debts—this and nothing more, omitting an inadvertent
expression in the opinion, in which it is said that “the equity of
redemption, as well as the legal estate, passed.”

There was nothing in this opinion conflicting with that of
Oriltenden v. Johnson, or State, use, etc., v. Lawson ; there was
no equity of redemption; the whole estate was conveyed to be
absolutely sold, so that the court, under the state of case pre-
sented, was right in holding that there was no estate, legal or
equitable, in Ware, upon which to levy the execution.

Tt has not escaped our observation that the judge who deliv-
ered the opinion of the court in this case reviewed the legislative
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enactment authorizing a sale of equitable estates, and referred to
the consequences which might result from sale of an interest de-
pendent upon contingencies ; but the opinion is distinetly placed
upon the ground that the conveyance was in its terms absolute,
and dependent upon no contingency, leaving the converse of the
proposition by inference true, that had there been a defeasance
or condition, upon the happening of which the estate should
revert to the grantor, there would have remained in him an equi-
table estate, subject to sale under execution.

In Hannah v. Carrington, 18 Ark., 85, Carrington and wife
conveéyed to Hannah, by deed of trust, several tracts of land to
secure the payment of debts then due; the deed was to be void
on payment of the debts, and a day therefor given. Carrington
also conveyed to William B. Easley, forty-two slaves by deed of
trust, giving day for the payment of the debts; Carrington died,
and an order of the County Court was made to sell the land and
slaves, as the property of Carrington’s estate; they were sold,
and bought in by Rust; the same property was subsequently
sold under the deed of trust. The question was presented upon
an issue of title, as to whether, after the execution of the deed
of trust, there remaind in Carrington any estate in the prop-
erty.

When considering the question of title thus presented, Mr.
Justice English said: “Whatever difference there may be be-
tween a mortgage and deed of trust in other respects (see Crit-
tenden v. Johnson and Pettit v. Johnson), it is manifest that they
agree in this, that the debtor has the right in equity to redeem,
by paying or tendering the amount of the debt, at any time be-
fore foreclosure of the former, or sale of the latter.

“At the time of Carrington’s death, the slaves had not passed
absolutely out of him, but he had a right to redeem, by dis-
charging the two incumbrances upon them, and his administrator
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succeeded to this right. No matter what the interest remaining
in Carrington after the execution of the two instruments may
be, or what technically called, it is beyond dispute that what-
ever interest he had, in law or equity, passed to Rust, the pur-
chaser at the sale made under the order of court.”

This decision, under the state of case presented; does-not con- - -
flict with the case of Crittenden v. Johnson, nor Pettit v. John-
som, but, in principle, reaffirms the case of Stafe, use, efc. v.
Lawson.

The case of Cornish v. Dews, 18 Ark., 183, was decided upon
principles of equity, which do not affect the question under con-
sideration. ‘

In the case of Biscoe v. Royston, Id., 508, the facts were, that
Scott was largely indebted, and was the owner of a plantation,
slaves, horses, cattle, mules and farming utensils, which he con-
veyed to Royston in trust, to secure the payment of his debts.
By the terms of the deed, if the debts remained unpaid at the
expiration of five years, Royston, at the request of the creditors,
was to sell the property; in the meantime, Scott was to retain
possession of it, employ the negroes and stock in cultivating the
land, and annual account for its products, the proceeds of
which, when sold, were to be applied in payment of the debts,
upon payment of which the property was to be reconveyed by
Royston to Scott.

Under this state of case, a sale of the property would, in effect,
defeat the trust; the whole estate was conveyed in trust for the
purpose of raising money to pay Scott’s debts; in fact, Scott held
under the trustee, and cultivated the land for the benefit of his
creditors. The mortgaged estate was levied upon as the property
of Scott, and bought by Royston, who claimed title to it as pur-
chaser at execution sale. TUnder this state of case, it was held
(and we think correctly), that the property was not subject to
execution sale.
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When considering the case, unnecessary importance was at-
tached to our former decisions; the facts of the case were differ-
ent from either of them, and was properly decided on its own
merits.

In the case of Pope’s Heirs v. Boyd, 22 Ark., 533, the deed
was, in some respects, like that of Biscoe v. Royston, but differed
in this, that in that case the property was conveyed to enable the
trustee to make the money out of the products of the land to be
cultivated by means of the slaves, stock and utensils also con-
veyed in trust, which, if taken in execution and separted from
the trust would have destroyed it; but in the case of Pope’s
Heirs v. Boyd, the property was conveyed to secure the payment
of a debt at a future day, named in the deed, and, upon failure
to pay, the property was to be sold. Thus considered, we must
hold, that in so far as it denies the existence of an equity in the
grantor subject to levy and sale by execution, it must be over-
ruled. TItis with reluctance that we overruled a case which fixes
the character of an instrument and the rights of the parties un-
der it, but, in view of the apparent inconsistency of the several
opinions delivered upon this question, and the doubts which exist
in the minds of the profession and the courts, we have thought
it best to review all the decisions, and place each upon reconcila-
ble grounds, or to overrule such as were not reconcilable
with the law, as we understand it.

This review of our former decisions will suffice to correct any
misapprehension with regard to the case under consideration.

The only error which we deem it necessary to notice was com-
mitted in the case of Pope’s Heirs v. Boyd, and of Crittenden v.
Johnson, in overruling the case of State, use, etc., v. Lawson, 6
Ark., 269, which must, under the state of case presented, be held
as the correct rule, and is fully sustained by the authorities above
cited, and fully justifies us in the conclusion, that an equitable
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estate—the right of redemption—remained in Watkins, after the
execution of the deed of trust to Cypert, which, under the pro-
visions of our statute, was subject to sale under the judgment
and execution of Greenwood and son against Watkins.

Having thus disposed of our first inquiry, as to the interest
remaining in Watkins after the execution of the deed of trust,
and also of the second, the sale of the land under execution to
Greenwood and son, our next inquiry is, has Turner, the plain-
tiff, acquired such title by redemption as to vest in himself the
title acquired by Greenwood and son at execution sale.

Tt is provided, sec. 2696 Gantt’s Digest: “When any real
estate therein is sold under execution, the same may be redeemed
by the debtor from the purchaser or his vendees, or the personal
representatives of either, within twelve months thereafter.”
Section 2698 provides, “that at any time before the expiration
of twelve months from the time of sale, any judgment creditor
may redeem the same by suing out an execution, and placing 1t
in the hands of the proper officer, and paying to such officer the
amount for which such real estate was sold, and 15 per cent. per
annum from the date of such sale, with all charges thereon, for
the use of the purchaser, and shall offer to credit his execution
with a sum equal to at least 10 per cent. of the amount for which
the land was sold, which offer shall be accepted as a bid, all of
which shall be endorsed upon said execution, and a statement
thereof filed with the execution upon which the land was sold;
whereupon the clerk shall endorse in the proper place upon the
exccution book, that said creditor has bid for the redemption of
said property.”

The plaintiff is shown to have complied strictly with the pro-
visions of this section.

- Sec. 2699 provides: “That unless the purchaser shall, within
thirty days, pay the 10 per cent. bid by the judgment creditor,
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the same shall operate as a redemption of said property by such
creditor, who shall succeed to all the rights and liabilities of
such purchaser.”

Twelve months allowed fo rredemption having expired with-
out payment by Greenwood and son, the sheriff made plaintiffs
a deed to the land bid off by them. '

Counsel for Watkins contend, that conceding all this to be true,
the debt, upon which the judgment of Greenwood and son was
rendered, was contracted before the statute provision took effect,
and was not embraced within its provisions, their debts having
been created in 1860 and 1867, and the act authorizing redemp-
tion, in 1868.

To sustain this position, we are referred to Rorer on Judicial
Sales, and to several adjudicated cases cited by Rorer, in support
of that position; in addition to which a decision of our own.
court, Oliver v. McClure, 28 Ark., 555, in which it was held,
that the provisions of the Civil Code of Practice, respecting the
redemption of lands sold under execution, do not apply to judg-
ments rendered on contracts made before the adoption of the
Code.

Tt may be remarked that this opinion was delivered by a spec-
ial judge, and by a divided court, two out of five dissenting.

The decisions referred to in support of the position assumed
by the counsel for Watkins, and relied upon in the case of
Oliver v. McClure, do but recognize a well established rule, that
legislative acts which impair the obligation of contracts, are
void; but before we can give them application to the statute
provisions, which, after sale, confer upon the debtor the right to
redeem his property within twelve months, by paying the
amount bid for it, and 15 per cent. in addition, we must inquire
whether such act does, in fact, impair the obligation of the con-
tract.
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In the case of Oliver v. McClure, the real estate of the judg-
ment debtor was sold to satisfy a debt contracted before the re-
demption act of 1868. McClure became the purchaser, and moved
to compel Oliver to execute to him a deed, without allowing time

for redemption. The contract upon which the judgment was

rendered was 1o pay a sum of money at-a given-day. - There was _

no delay in rendering the judgment, nor in executing it; the
land was levied upon, and exposed to sale for cash in hand, and
the money paid over to the creditor. This was all he could ask.
‘Whether the debtor was or not allow time to redeem his prop-
erty was a matter of no significance to him, and most assuredly
the obligation of the debtor was not impaired by giving him
time to redeem, nor could the creditor be incidentally prejudiced
upon the assumption, that if the land had been sold without the
privilege of redemption, it would have brought more money.
The 15 per cent. upon the purchase money paid for redemption
was ample indemnity to the purchaser, or, if redeemed by the
defendant in execution, the land would have again been subject
to sale for further satisfaction, in case the debt had not been
fully paid. . o

A glance at the cases cited in Oliver v. McClure will show that
they were not applicable to the state of case then under consid-
eration, but were applicable to cases where the creditor had been
prejudiced by varying the time, terms or conditions of his con-
tract.

Thus, in Burton v. Bolander, 49 Green (Iowa), 393, it was
held that remedial directions to enforce rights may be changed
by statute, but not the substantial rights of the parties contract-
ing.

In Willard v. Longstreet, 2 Doub. (Mich.), 172, the law re-
quiring that the property in execution should, before sale, be
appraised, and not sold for less than two-thirds of its appraised
value, was held to impaid the obligation of the contract entered
into before the passage of the act.




446 SUPREME COURT OF ARKANSAS, [Vor. 31

Turner vs. Watkins et al.

In Bungardner v. County of Howard, 4 Mo., 60, a stay law
was declared unconstitutional ; and, without further reference to
authorities, all the cases cited refer to acts which impair the
obligation of the contract, or the remedy for enforcing it.

This decision of our court is so clearly erroneous, that we must
hold it not a proper interpretation of the law.

In the case now before us, the law which was in force at the
time Watking eontracted with Greenwood and son, gave the right
of sale for cash in hand, and the law of 1868, which conferred
upon the defendant in execution the right to redeem, did not, in
this respect, change the former law. The sale was required to
take place under like process, and for cash in hand. Greenwood
and son, the creditors and purchasers of the land, do not com-
plain that the obligation of their contract has been impaired,
and most assuredly Watkins, the other contracting party, had no
cause to complain that time to redeem the property sold had been
given him.

We must, therefore, hold, that having complied with the pro-
visions of the law conferring the right of redemption upon judg-
ment creditors, and having acquired title by deed from the sher-
iff, Turner, the creditor, must be regarded as the purchaser of
said property, as fully and to the same extent as if he had been
the original bidder at the execution sale.

But should we be mistaken in this position, the question arises,
whether, under the state of case presented by the evidence, the
defendant is not estopped from taking advantage of it.

In the first place, Watkins, the defendant in the execution,
recognized and assented to the sale of the property under Green-
wood and son’s execution; he entered into an agreement with
their attorney that the sale should be made without advertise-
ment, ete., and also for time in which to make redemption. Cy-
pert, the attorney, appears from his deposition to have per-
sonal knowledge of all the transactions connected with the sale
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of the land, and of its redemption. He says that himself and
partner in the practice of law were entrusted by Greenwood and
son with the collection of these debts, and obtained a judgment,
upon which the land in controversy was sold; that after the
property was levied upon, Watkins made some payments, and
the executions -were-returned without sale; that subsequently,
Greenwood and son urged the collection of the debts. Witness
saw Watkins, who said he was unable to raise the money; did
not like his property to be advertised and sold publicly. Wit-
ness told him of he chose to do so, that he could, by an endorse-
ment upon the execution, waive an advertisement, which, as
witness understood, was done; his partner, Holland, attended
the sale, and bid off the land for Greenwood and son, for the
entire debt and cost, according to an agreement entered into be-
tween witness and Watkins which was, that the attorneys of
Greenwood and son should buy in the land, giving for it the
whole amount of the debt and costs, with an agreement that
Watkins was to have twelve months in which to redeem, by pay-
ing 15 per cent. per annum, as provided under the Code Prac-
tice.

About the time the right of redemption expired, witness called
the attention of Watkins to the fact, and advised him to prepare
for redemption, and afterwards went with Watkins to the clerk’s
office to arrange for redeeming the lands, when he ascertained
that the lands had been redeemed by plaintiff as a judgment
creditor. .

Witness and Watkins then went to see plaintiff, and requested
him to abandon or release his bid. Plaintiff declined to do sv, be-
cause an endorsement of the bid had been entered of record, after
which he doubted whether it could be done; plaintiff told Wat-
kins that he had no disposition to take the lands from Mrs. Wat-
kins; that he only wished to secure himself in what Watkins
owed him. After leaving plaintiff, Watkins expressed a doubt
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that plaintiff wished to take advantage of him. Witness pro-
posed to Watkins to act as the mutual friend of himself and
plaintiff, and afterwards saw plaintiff and intimated to him
Watking’ fears. Plaintiff answered that he had no disposition
to deprive Watkins of his property; that he only wished to se-
cure what Watkins owed him, and named the judgment which he
held against Watkins, a debt due Mrs. Quarles, and one due
Turner and Moore. After some discussion as to the amount of
indebtedness of Mrs. Quarles, terms were agreed upon between
Watkins and Turner. ,

Witness says Watkins wished him to draw up the agreement
between them; not having time to do so, he told Watkins that
Turner would draw it up.

The written agreement is identified and made an exhibit,
bearing date 14th of January, 1873, signed by both Watkins and
Turner. By its terms and provisions Watkins rented to Turner
the lands mentioned in the deed of trust, and held by Turner
under the sheriff’s deed, for the year 1873, for the considertion
of $1,650, the lands to be delivered by Watkins to Turner on
the 1st day of January, 1874. It was also part of the same agree-
ment that upon the payment to Turner of $4,635.67, the amount
agreed upon as being due by Watkins to Turner, Turner was
to convey, by deed, the lands so held as purchaser at sheriff’s
sale to Mrs. Watkins and her children.

Watkins in his answer does not deny the execution of this in-
strument 'in terms, but that owing to his embarrassed circum-
stances, and the confidential relations which existed between
Turner and himself, Turner having for many years been his
attorney and legal adviser, he was induced to execute the instru-
ment, which contained different recitals of contract from those
agreed upon and intended between the parties. And it is for the
purpose of setting aside this contract, that Watkins filed his
cross complaint.



Vor: 31] NOVEMBER TERM, 1876. 449

Turner vs. Watkins et al.

Much evidence has been taken tending to show the embar-
rassed circumstances of Watkins, and that for some years before
~ this transaction Turner had been his attorney and confidential
advisor.

- - All of the. allegations in the cross bill are positively denied by
Turner. - e T

The burden of proof to sustain the allegations in the cross
bill was upon Watkins, and we think them not sufficient to sus-
tain the cross complaint, but to the reverse of this. Cypert, who
was present at the time the contract was made, states that the
written agreement conformed substantially to that made between
the parties. ' '

In addition to this there is other evidence tending to show that
Watkins did rent the land from Turner, and recognize him as
the owner of it, and, under this state of case, another question
arises, which is: whether, conceding the redemption of the land,
and the deed executed under it by the sheriff to Turner to be
insufficient to vest in him title to the land, Watkins, who claim-
ed an interest in it, and by agreement consented to its sale, and
thereafter and when Turner had procured a deed by redemption,
recognized Turner as the legal owner of the land, rented it of
him as landlord and agreed to pay him rent for it, and agreed to
give possession of‘it at the end of the year, and. contracted with
him for the purchase of the land, is not estopped from asserting
any claim to the land, adverse to Turner? We think he is
estopped. '

It is a principle of law in estoppel, that when a party once
waives and abandons a right, he shall not afterwards be heard to
assert it. To this principle is to be attributed the familiar rule,
that one who stand by and sees his property sold under an exe-
cution against another, or by a bailee of the property, cannot
assert his title against an innocent purchaser.
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During the time of these transactions Watkins was in posses-
sion of the land, he made no objection at the time of sale but
assented to an authorized it; he most clearly recognized the va-
lidity of Greenwood’s purchase by his efforts to redeem under
him, and of the title of the plaintiff by his contract of rent and
offer to purchase from him. Major v. Deer, 4 J. J. Marsh, 586;
Reid v. Heasley, 2 B. Monroe, 254 ; Moore v. Simpson, 3 Met.,
349 ; Lay v. Newvil, 25 Cal,, 545; Rorer on Judicial Sales, sec.
442, p. 57, are authorities which sustain us in the conclusion that
updn this ground also the title of Turner should be sustained.

The great mass of testimony taken in the case upon questions
growing out of the relation existing between Watkins and Tur-
ner, as attorney and client, sufficiently show that such relation
did exist prior to this transaction, and that Turner’s retainer did
continue him in the service of Watkins in some instances after
that time, but it does not appear that he was such attorney in the
matters connected with this suit.

It was not with Turner, or by his advice, that his land was
sold under the Greenwood judgment, but in person with Cypert,
the attorney for Greenwood and son; he made no pretense at
that time that he had no interest in the land or that it was not
subject to sale, but that he did not wish his property sold at pub-
lic sale, but wished it sold without advertisement, and bid off
for Greenwood and son, for the full amount of their judgment,
giving him time to redeem. Turner did not advise this course,
and had nothing to do with it, but being the holder of a judg-
ment upon Watkins availed himself of his privilege of redeeming
under the statute, which he had a right to do.

If Turner had acted as the attorney and advisor of Watkins,
a court of equity would hold him to the strictest account faith-
fully and honorably to discharge his duty as such, and would
deny to him any advantage growing out of such relation.
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But such we have seen is not the case. .

" Tf Watkins’ embarassed circumstances prevented him from
completing his purchase with Turner, or when he had the power
to do so, of paying off his trust debt, it was his own misfortune,
not Turner’s misconduct as his attorney, which has placed him
in his present condition.

Qo far as the interest of Greer and Baucum are concerned, all
“of their rights seem to have accrued after the sale of the equity
of redemption under Greenwood and son’s judgments, and con-
sequently at a time when Watkins had no estate or interest in
the land, equitable or legal, and therefore acquired nothing by
the conveyances subsequently made by Watkins to them, of if
they had, should have asserted their rights by way of cross bill,
which they have failed to do. As purchasers of Mrs. Dougan’s
trust debts, they succeeded to the rights which she had to prior
satisfaction out of the land, and are entitled to receive the
amount of the debts so purchased, with interest thereon up to the
time of tender.

Turner, the purchaser of the equitable interest of Watkins,
succeeded to all of Watkins’ rights, among which was the equita-
ble right of redemption by paying the price of incumbrance, and
holding the land under the sheriff’s deed ; should he fail to do
this, day being given for that purpose as he had once tendered
the money to redeem, the land should be sold by the trustee under
the deed of trust, or by a commission appointed by the court for
that purpose; the proceeds of the sale be first applied to pay-
ment of the debt, and if the tender be not made good, then the
entire interest to day of sale, and costs of trust sale, the residue
if any, to Turner the plaintiff.

As regards the cross complaint of Watkins, which sought a
decree setting aside the contract to rent, we think that the title
to the land remained all the while, after the maturity of the
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debts secured by the deed of trust, in the trustee, and that Tur-
ner had no such interest in the land at the time he rented the

'same to Watkinsg as to entitle him to the rents, and that a decree

should be rendered perpetually enjoining the collection of the

same. .

These are the only material questions which we deem it neces-
sary to notice.

The decree of the court below must be reversed and set aside
with costs, and the cause remanded to the court below, with in-
structions that a decree be rendered in said court, in accordance
with the opinion herein expressed, and according to the rules of
equity practice, so as to vest in the parties the rights accorded to
them under this decision.

Hon. E. H. Everisu, Cu. J., dissenting,.

Whilst I do not dissent from the conclusion reached by my
brother judges upon the whole record in this case, I prefer to
express my own views in relation to the sale of Watkins’ equity
of redemption in the lands conveyed by him to Cypert as trustee,
to secure the payment of the debts which he owed to Mrs.
Dougan,

Equitable interests in estates were not, by the common law,
subject to sale on execution.

What equitable estates may be sold on execution from the
courts of law, under the statute (Gantt’s Digest, sec. 2630) has
been the subject of judicial controversy in this, as well as in
other States, where like statutes have been enacted.

In The State, use, ete., v. Lawson et al, 6 Ark. (1 Eng.) 269,
the rule which generally prevails in the United States, that the
right of a mortgagor to redeem his estate is liable to be taken
upon execution by his creditors, was recognized. Freeman on
Executions, sec. 190.
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But in this case, the debtor conveyed his land to a trustee to
secure the payment of money borrowed of the creditor, the deed
to be void on payment of the debt at maturity, but on failure to
pay the debt, the trustee (a third party) was empowered to sell
and convey the land, and pay the debt out of the proceeds of

sale; and the court held, that the right of the maker of the

trust deed to redeem the land, before sale by the trustee, was the
subject of sale on execution.

The court said, if the maker of the deed had conveyed the '

land to the trustee, in trust for the creditor, unconditionally and

without reserving to himself any right of redemption, by pay- .

ment of the debt or the performance of any other duty, it would
have been strictly a deed of trust, and nothing would have re-
mained in the maker of the deed, which could have been sold on
execution. A ' - o

The first and last of the above -propositi(:)'ns\have never been
controverted by any of the later decisions of thls court, and
had the second proposition, which was the point before the
court in the case referred to, been adhered to, it would per-
haps have been in harmony with the weight of authorities.
But it was overruled in Crittenden v. Johnson, 11 Ark. (6
Eng.), 94, twenty-seven -years ago, and the ruling in this case
has been uniformly recognized and followed in all the latter
cases, and I am reluctant to disturb a rule of property so
long established. If the rule has proved an evil, which I doubt,
it is better to change it by legislation made to affect future

transactions, than for the court to hazard the infliction of loss

and wrong upon persons who have acted in reference to the rule,
by.reversing its own decisions.

The opinion of the court in Crittenden v. Johnson, is very

brief, on the point in question, and may not have quite sat-
isfactory to the legal profession; but it was approved and sup-
ported in Petlit et al v. Johnson et al, 15 Ark., 100; Cornish v.

N
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Dews et al, 18 ib. 175 ; Biscoe v. Royston, ib. 519 ; and in Pope’s
Heirs v. Boyd, 22 Ark., 538.

That Watkins had the right of redemption in the lands con-
veyed by him to Cypert as trustee, to secure the payment of the
debts which he owed Mrs. Dougan, there can be no doubt, but
that this contingent right could be sold on execution I cannot
affirm, without overruling some of the decisions of this court of
long standing; and upon which many person, who have here-
tofore made such deeds of trust, may be relying for protection
against such sales.

Tt was well said in Pettit et al v. Johnson, that: “A sale of
" an interest so uncertain, as to the nature and extent of the inter-
est, as to the time when the purchaser could take the benefit of
his purchase, would, in most instances, be attended with great
loss to the debtor, and of very little benefit to the creditor, which
are the prominent considerations to be considered and guarded
against in judicial sales. We must presume that the legislature
did not loose sight of this in passing the act authorizing the sale
of equitable estates under execution. They must have known
that no one would be inclined to bid the value of interests so
doubtful, and to enjoy which the purchaser would have to resort
to a Court of Equity to ascertain his true interest, and affirm his
title. '

But this argument does not apply to the validity of the sale in
this case, because it appears that Watkins gave his written con-
sent to the sale under execution in favor of Greenwood and son,
waiving public notice of the time of sale, etc.; and he is es-
topped from setting up any objection to the sale.



