Vor. 31] NOVEMBER TERM, 1876. 319

Brodie and King vs. Watkins and Wife.

. Bropie axp Kine vs. WaTrins anp WIFE.

1. CONVEYANCE: Statutory covenants.

The words grant, bargain and sell in° a deed of conveyance, when not
limited by express words in the deed, must, under the statute, be
construed as an express covenant against incumberances done or suf-
fered by the grantor.

2. ————————:Recoupment.  Defenses to action for purchase money,

etc.

Where the grantees, in a deed containing covenants against incum-
brances, permit the land to be sold under prior liens against the
grantor, and procure a third party to buy it, for the purpose of
strengthening the title, they will be permitted to recoup from the
purchase ‘money the amount expended in removing the incumberance,
but cannot set up title in the purchaser to defeat a recovery by the
grantor of the residue of the purchase money.

3. PAYMENT: Option to pay in money or property.

Where the vendee of real estate contracts to pay the purchase money in
cash or by the delivery of cotton of a specified class at a designated
place, as the payments become due, at his option, the right o felection
is not lost by the failure to deliver the cotton at the time and place
where it is brought about by the conduct of the vendor.
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4. Abatement by death of a party pending appeal, etc.

The death of a party to the appeal having been suggested subsequent to
the decree of this court, ordered that further proceedings in execution
of the decree, so far as affecting his interest, be suspended until the
cause is revived againt his legal representatives. )

APPEAL from Jefferson Circuit Court in Chancery.
Hon. J. A. Wrrriam, Circuit Judge.

Compton, Parsons & Martin, for appellants.

Coody & McRae and Met. L. Jones, contra.

Pinpars, Se. J.:

This suit was commenced on the chancery side of the Jeffer-
son Circuit Court, 16th August, 1872, by the appellees, against
the appellants, George W. King and James K. Brodie, the ob-
ject and general nature of which was to obtain judgment for the
amount of three notes, for purchase money executed by appel-
lants to appellees, and to enforce a vendor’s lien upon a planta-
tion in Jefferson County, sold to the appellants by the appellees.
The deed conveying the land to the defendants, and the notes
executed by them are exhibited with the complaint.

The deed is dated 22d of February, 1870, and recites that in
consideration of the sum of $10,000 then in hand paid to said
Thomas Watkins, and upon the other considerations and condi-
tions thereinafter written, the said Thomas Watkins and Marga-
ret B. Watkins, his wife, had that day bargained and sold and
by said deed did grant, bargain, sell, delivery and convey to
George W. King and James K. Brodie, the lands described, and
certain personal property, also described, contains covenants by
the grantors to the grantees of seizin, right to convey, and gen-
eral warranty, with relinquishment of dower by former grantor.

The deed proceeds to recite: That said conveyance is made
upon the further consideration and condition, that the said King
and Brodie are further indebted in the sum of $30,000 for said
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land and property, evidenced by three several promissory notes,
each for the sum of $10,000, due respectively on the 1st days of
March, 1871, 2 and 3, all bearing interest at the rate of ten per
cent. per annum from 1st of March, 1870, each of which notes
may, at the option of King and Brodie, be paid and fully dis-

charged, by delivery to_said_grantors, or to their order, on the

bank of the Arkansas river, ready for market, in good order and
condition, 105 bales of cotton for each note, to average 500
pounds each, and to class one-third low middling, one-third good
ordinary and one-third ordinary, according to New Orleans
classification ; or that said notes might be, at the option of said
King and Brodie, discharged by paying $30,000 cash at any time
before the 1st October, 1870, and it is provided that upon the
payment of said notes said conveyance was to become absolute
and unconditional, but upon failure to pay either of said notes
in cash or cotton at maturity, Watkins might take possession of
said land and stock and sell the same for the payment of the pur-
chase money. ‘

The three notes exhibited all bear even date with said deed,
and for $10,000 each, with interest from 1st March, 1870, at
ten per cent. per annum, due 1st March, 1871, 1872 and 1873,
respectively, and each contains the provision that payment might
be made by delivery of 105 bales of cotton in accordance with
the stipulations in the deed, and the one first due contains an
endorsement that it was to be credited, at its maturity, with
$4,950, being the Archard note assigned to Watkins by King.

The defendants, King and Brodie, filed their joint answer to
this complaint, 19th November, 1872, in which they set up two ’
defenses to the suit.

The first defense is in the nature of a plea of failure of con-
sideration for the notes sued on.

They say, that at the date of the contract and conveyance,
there existed two encumbrances upon the title to the land. That
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one of the encumbrances was a decree of the Circuit Court of
the United States, for the Eastern District of Arkansas, rendered
in favor of Lou D. Caldwell, and against the plaintiffs, in May,
1868, which constituted a lien on 344 acres of the land, for pur-
chase money due thereon by Watkins and wife; that in June,
1870, a supplemental decree was rendered in said cause, in
favor of James H. Core, who had become the owner of said de-
cree, directing a sale of said 344 acres, to pay a balance due on
said decree of $3,000, and that on the 10th day of October, 1870,
said land was sold under said decree by the marshall of said
court, and purchased by one Peter R. Brodie, for the sum of
$3,300, and the said lands were conveyed to him by deed.

That they notified plaintiffs of this sale before it took place,
and demanded of them to pay off said decree, and protect de-
fendants’ title. That plaintiffs wholly failed and refused to do
S0.

That the other incumbrance on the title was a judgment of
the Circuit Court of Jefferson County, rendered in November,
1869, in favor of M. L. Bell, and against the plaintiffs and one
James H. Core, which counstituted a lien on all of said land, and
that execution issued upon said judgment, and the said lands
were sold to satisfy the same, on the 10th day of April, 1871, to
said Peter R. Brodie, for $4,410, and said Brodie obtained a cer-
tificate of purchase therefor, but that defendants were not ad-
vised whether he ever received a deed or not, that plaintiffs had
a year to redeem said land, and defendants urged them to do so,

but that they wholly failed and neglected to redeem the same.

That the legal title to the whole of said lands was now in the
heirs of Peter R. Brodie, the said Peter R. having since died,
wherefore, they say, plaintiffs’ warranty of title had wholly
failed, and that the consideration for said notes had wholly fail-
ed. They charge plaintiffs are wholly insolvent, and if they
should have to pay said money, it would be wholly lost.
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For a second defense to said suit, the defendants say, that they
had more than enough cotton of the quality described, on the
bank of the river, at the maturity of said first and second notes,
to pay the same, according to the stipulations of the deed, (the
third note was not due at the time of the answer) and tendered
_it to_the_plaintiffs’ agent, and demanded that plaintiffs should
remove said incumbrance. Plaintiffs refused to accept the cot-
ton on these conditions. That they have always been ready and
willing to pay said notes, according to the stipulations in the
deed, if plaintiffs would remove the incumbrances. The cotton
was not worth exceeding $60 per bale at the maturity of said
notes, as an average price.

On December 9th, 1872, plaintiffs amended their original
complaint and aver, that these incumbrances were well known to
defendants at the time of the contract and conveyance, and that
they promised by parol to discharge said Core decree, and deduct
the amount from their indebtedness for the lands, that Brodie
represented that he could, or had arranged to let Core have some
land in satisfaction of said decree.

That Bell agreed, if plaintiff, Watkins, would pay $5,000 on
his judgment, out of the cash ‘payment, he would wait for the
residue, about $4,000, until the maturity of the first note, that

. he accordingly paid him the $5,000, and deposited the note with
him for defendants to pay to him at maturity, that all parties
agreed to this arrangement, that the residue on said note was
amply sufficient to pay Bell’s judgment.

That defendants failed to pay or discharge said Core decree,
and plaintiffs, in ignorance of their failure, and relying on their
promise, did not do so, and 844 acres of the land were sold under
said decree ; that on the day of sale defendant, Brodie, promised
to pay off said decree, but proposed to let the land sell, and buy
it in, to cut off an outstanding title; that plaintiffs agreed to this
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arrangement. But defendants failed to buy in the lands, but
procured Peter R. Brodie to buy them in, in his own name, and
charges that this was done for the purpose of defrauding plain-
tiff; that defendants failed to pay the first note at maturity, and
the remaining lands were sold under Bell’s judgment, on 10th
April, 1871, and by the procurement of defendants, were pur-
chased by Peter R. Brodie, with like fraudulent purpose. That
the land was purchased at both sales for defendants, with means
furnished by them for that purpose, and that Peter R. Brodie
well knew of the agreement, and that the lands were permitted
to be sold for benefit of defendants, and to strengthen their title,
and that the amount of the purchases was to be credited upon
the indebtedness of his brother and King, to the plaintiffs.

That said Peter R. Brodie had departed this life, leaving a
widow, Elizabeth Brodie, and one son, Peter R.; makes these
parties defendants to the suit; prays that the title of Peter R.
Brodie’s heirs be cancelled, and the title of defendants, King
and James K. Brodie, be quieted; and for judgment against
defendants for amount of said notes, less the sums for which said
lands were sold, and for sale of the lands to satisfy the same after
the third note became due.

Plaintiffs filed supplemental complaint, bringing that fact to
the attention of the court, and further alleging that King and |,
Brodie were still in possession of the lands, and praying for
judgment on all the notes, and sale of lands, ete.

The infant heir of said Peter R. Brodie formally answered by
guardian ad litem, invoking the protection of the court.

Elizabeth Brodie, widow of Peter R., answered, denying any
knowledge of the facts, and stating that, after her qualification
as administratrix of her husband, she found the marshal’s deed,
the certificate of purchase at sheriff’s sale, and the receipt of M.
L. Bell for the amount of the purchase under his judgment,
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among the papers of her late husband; she further states that,
‘upon inquiry, she learned that said lands had been leased by
her intestate to J. XK. Brodie, and she had since made no disposi-
tion of them, other than to collect some arrears of rent.

~__On November 20th, 1873, the defendants, King and Brodie,
answered the amended and supplemental complaint. They pos-
itively deny that they ever agreed to pay the Core decree, or the
Bell judgment, or to assum any liability therefor, and say that
they had the right to pay said notes in cotton, and believed that
the payment credited on the first note would about extinguish it
when reduced to a cotton basis. They deny that the note was

left with Bell for the purpose stated.

They aver that Watkins expressly agreed to pay off the Core
decree and the Bell judgment, and protect their title.

They deny that they ever promised to buy in the land for
plaintiffs, or to advance the money tnerefor. On the contrary,
they say Watkins was present at said sale under the decree, and
tried to borrow the money to pay it off, but failed to do so.

They deny that Peter R. Brodie purchased the land for them,
but aver they believe he purchased for himself.

They again say they have always been ready and willing to
pay said notes at the maturity thereof, in cotton, according to
their stipulations, if the plaintiffs would remove the incum-
brances, in accordance with their obligations. That they had, on
the bank of the river, at the place designated, at the maturity of
each of said notes, sufficient cotton, of the class specified, to pay
the same, and that the average price of said cotton, for each of
said three years, did not exceed $60 per bale. Defendants fur-
ther say that they do not owe exceeding the value of the cotton at
the respective dates, and this they offer to pay when the incum-
brances are removed.




326 SUPREME COURT OF ARKANSAS, [Vor. 31

Brodie and King vs. Watkins and Wife.

The depositions of various witnesses were taken, to sustain o
the allegations of the respective pleadings, and the testimony in’
the record is quite voluminous, and, to some extent, conflicting.
The cause was heard at the November term, 1874. The court
decreed for the plaintiffs, and gave them a judgment for the
amount of the several notes, and interest thereon, after deduct-
ing the credit of $4,950 endorsed on the first note, the $3,300
and the $4,410 paid at the marshal and sheriff’s sale, and that
the title of Peter R. Brodie, under such sales, inured to the
benefit of defendants, and that the same should be cancelled, and
decreed the lands to be sold to satisfy the same.

The defendants appealed to this court.

The questions which arise upon the first defense pleaded, are
principally questions of fact.

The deed contains the words “grant, bargain and sell,” and
the statutory meaning of these words is not limited by any ex-
press words in the deed, and, hence, the covenant must be con-
strued as an express covenant against incumbrances done or suf-
fered from the grantors. Sec. 829, Gantt’s Digest.

The decree and judgment existing at the time of the convey-
ance constituted an incumbrance upon the title of grantors, and
their covenant was broken by the sale of the land under these
incumbrances, unless the defendants, by a valid agreement, un-
dertook to remove them.

After a careful examination of the allegations and evidence,
we think that it is not true, as alleged by plaintiffs, that defend-
ants undértook to remove these incumbrances, either at the time
of conveyance, or at any other time. It is not, therefore, neces-
sary for us to consider what would be the effect of the parol
agreement set up in the amended complaint.

We think that the evidence shows that, at the time of the sale
and conveyance, it was known that Core would not take the
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amount of his decree in land, but was pressing for his money,
and that Bell was solicitous to collect the amount of his judg-
ment; and that defendants refused to become responsible for
them, or to assume any obligations that would prejudice their
right to pay for the land in cotton, at the price agreed upon, and
refused to consummate the trade unless plaintiffs would. arrange
these incumbrances. That the plaintiff Watkins induced Bell to
accept $5,000 of the cash payment, and wait twelve months for
the balance, so that he could pay Core off with $3,000, as he
either had used, or needed, the other $2,000 for some purpose of
his own; and that he induced defendants to complete the trade
by promising them to pay the Core decree, and to remove it from
their title. That the balance of Bell’s judgment should be paid
out of the cotton received on the first note, and that it was con-
templated that a sale under that judgment should take place, to
remove an outstanding title to one-half of the land, unless Wat-
kins suceeded in getting up that title before the first note was
due.

The evidence shows Watkins failed to discharge the Core de-
cree, as he had promised to do, and the land so bound by that
decree was advertised for sale. That Watkins expected to get
defendants to advance the money to pay off the decree, or to buy
in the lands under it for his benefit, but failed to get from them
a binding promise to do either.

The evidence shows that Peter R. Brodie contemplated pur-
chasing these lands for himself and George Renton, with money
to be advanced by Renton, and that he and Renton attended the -
sale with some such purpose; but we think this design was
abandoned, perhaps, because the interest of his brother and his
neighbor, King, would be sacrificed by such a course.

Peter R. Brodie bought in the lands in his own name, but they
were paid for at the sale under the (lnr~ decree, with money
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raised on the draft of King and James K. Brodie, and not with
money to be furnished by Renton, as was contemplated, although

Renton was present and had the money to advance for Peter R.
if he had purchased for himself. '

We think it fairly deducible, from the evidence, that the pur-
chase was made by Peter R. Brodie to protect the land from the
outstanding title, as contemplated when King, and Brodie pur-
chased the land, and that this purchase was made for the benefit
of King and James K. Brodie; that the land was paid for with
money raised by them, and that it was not the design of Peter
R. Brodie and King, at that time, to hold the land adversely to
Watking’ title.

We think the conduct of the defendants on the day. of
the sale under the Core decree—their connection with Wat-
kins, being grantees of his title, in possession under him and
largely indebted to him for purchase money—makes it inequi-
table for them to hold the land adversely to the title of Watkins,
and that they are only entitled to receive a credit upon
their indebtedness by the amount of these incumbrances, and we
think the legal effect of this sale impressed the same character
on the sale and purchase under the Bell judgment, and the two
purchases must be construed as parts of the same design. A
sale under this last judgment, in certain contingencies, we have
seen, was contemplated at the time of the conveyance for the pur-
pose of strengthening defendant’s title. |

The after conduct of the parties tends to strengthen this im-
pression: That facts that King became interested with Peter R.

" Brodie, that James K. Brodie yielded possession to them with-
out suit, without even inquiring whether his brother had obtained
a deed under the Bell judgment, and that he leased the lands
from King and Peter R.

The tender of the cotton, and repeated offers of all the parties
to carry out their original contract with Watkins upon the just
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terms that he would conform to his obligations; their declara-
tions to several witnesses, all confirm the impression that these
purchasers were made to protect King and Brodie.

Upon the facts disclosed by the evidence, we think, there is

‘no_error_in the decree of the Circuit Court treating the title of

Peter R. Brodie’s heir, as the title of King and James K. Brodie,
and in crediting King and Brodie with the amount paid for the
lands at the two sales.

But the decree of the court is erroneous so far as it renders a
judgment in money against the defendants without allowing
them their option to pay in cotton according to their contract.

The defendants aver that they have always been ready and will-
ing to pay in cotton, if the incumbrances were settled, and the
proof is that they have had the cotton on hand at the maturity
of each note, and claimed their right to pay in this way, and
they have done nothing to forfeit this right.

It is insisted that defendants should have delivered the cotton
on the day specified without reference to their reason, or excuse,
for non-delivery, or they forfeited their option. If the conduct
of plaintiffs was such as to preclude them from exercising this
option, their privilege would not be forfeited, or if at any time
of payment there was nothing due, defendants could not be ex-
pected to pay anything either in money or cotton.

The first note, due March 1st, 1871, contained an endorse-
ment signed by Watkins, that it was to be credited at maturity
with $4,950. This endorsement was never delivered to or ac-
cepted by defendants, is not introduced by them, or relied on
by them, and is not signed by them; in no sense can it be con-
sidered conclusive upon them.

The evidence of King and Brodie, both, shows that the con-
tract was that it was to be considered a payment in cotton, and
if the price ruled lower they were to have the advantage of it,
if higher they were to make good the deficiency.
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Before the first note became due the defendants were forced
by'the bad faith of Watkins, to advance $3,300 to remove an
incumbrance he had agreed to pay off, and they were entitled to
interest on this sum from 10th October, 1870, to 1st March,
1871, making another credit of $3,377, and, with the credit
endorsed, a total amount of $8,827. The value of the 105 bales
of cotton due at that date was, according to one witness, $5,687.-
50, and, according to another witness, $5,731.25. They had the
cotton and tendered it to plaintiff’s agent, and demanded of him
to remove, or settle the incumbrance. Nothing was due to the
plaintiffs, on the contrary a considerable over-payment would
have been carried over to the maturity of the next note, and the
reply of defendants to plaintiff’s demand for 27,750 pounds of
cotton, that they would not turn over any more cotton until
plaintiff complied with his obligations, was justified by the
above figures.

Before the second note become due, defendants had been com-
pelled to advance $4,410, to pay off the Bell judgment, and they
were entitled to interest on this sum from 10th July, 1871, the
time they paid it; the value of cotton at this time is not shown
in the evidence, but the allegation is that was worth no more
than $60 per bale, as an average price of the grades required, or
$6,300, a sum considerably less than the payments already made.
Tf this allegation be true the plaintiff was not entitled to any-
thing, at that date, either in money or cotfon.

Before the last note was due this suit was commenced, and the
matter was being litigated for the large sums claimed improperly
by the plaintiffs, the defendants clearly had the right to have the
amount paid to redeem the incumbrances allowed to them, the
wrongful act of plaintiffs in forcing them to advance so largely
in money cannot prejudice their right to have the notes settled
uopn the cotton basis.
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The plaintiffs are entitled to a judgment for the value of the
cotton found due them on the notes, according to the above
principles, and interest thereon at six per cent. per annum.

The decree of the court below will be reversed, at the cost of
appellees.

“But; inasmuch, as n6 proof was taken of the value of cotton
on the 1st March, 1872 and 1873, and the estimate of the two
witnesses differs as to the value in 1871, the cause will be sub-
mitted to the clerk of this court, who will, as a special master,
be instructed to examine such witnesses as the parties may bring
before him, as to the value of cotton at the maturity of the
several notes; he will state an account between them, charging
plaintiffs with the $4,950 credited on the first note, as of the
maturity of that note, and the $3,300 and six per cent. interest
to the same time, credit them with the value of cotton, of the
various grades at that date, as he shall ascertain from the wit-
nesses. He will allow defendants six per cent. interest on the
overplus until the first day of March, 1872, and, also, credit
them by the $4,410 paid Bell, 10th July, 1871, and six per cent.
interest on this sum, until the maturity of second note; he will
credit this amount with value of the 105 bales due on that day,
and if it still leaves an over-payment, the amount of such over-
payment will be carried to the third note and bear six per cent.
interest, until March 1, 1873, he will ascertain the value of the
105 bales of cotton at this date, deduct whatever amount may be
due them on the over-payment of 1872, and charge them six per
cent. interest from March 1, 1873, and report the amount to
this court.

A final decree for the enforcement of this amount, and a dis-
position of the title will be rendered upon the coming in of the
report.
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The report of the clerk, as Special Master, having been filed
and approved, the following statement was made, and directions

given by:

Pinparr, Se. J.:

The testimony taken by the Master, shows that at the matur-
ity of the first note described in the pleadings, the value of the
105 bales of cotton, by which that note could be discharged,
was $6,081.25.

The credit endorsed on that note, and the amount to which
appellants were entitled, for money advanced, to buy the land
under the Core decree, and the interest thereon to that date,
amounted to $8,328.10, showing an over-payment of $2,246.85.
This sum and interest thereon to the maturity of the second
note, and the amount advanced to purchase under the Bell judg-
ment, and interest thereon to the same time, amounted to
$6,962.18. The evidence taken by the Master, shows that the
value of the 105 bales by which this note could be discharged,
at the maturity of the note, was $9,537.50, deducting the amount
of the credits from this sum, leaves a balance of $2,575.32 due
on the second note.

The evidence shows that the value of the cotton, at the matu-
rity of the third note, was $8,411.87, and appellees are entitled
to a decree for the amount of these two sums, and six per cent.
interest thereon.

The appellant, King, having died on the 5th day of May,
1877, the decree will be entered as of the 17th February, 1877,
the day upon which the original opinion in the cause was deliv-
ered, and before the death of King.

The amount of the recovery will then be as follows:
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Balance due upon second note, March 1, 1872,.._$2,575.82
Int. to Feb. 17, 1877, 4 years, 11 months, 16 days, 766.58
Am’t of third note, March 1, 1873 8,411.87
Int. to Feb. 17, 1877, 3 years, 11 months, 16 days, 1,999.19

-—— - -Amount-to- Feb: 17, 1877 .. $13,751.96

A decree will be rendered in favor of appellees, and against
appellants for this amount, and the same be decreed a lien on
the lands described in the complaint and proceedings.

The death of King having been suggested on the record, the
suit has abated as to him. No order of sale will be made until
his heirs and legal representatives are made parties.

The cause will be continued, with leave to revive against the
administrator and heirs of King, when ascertained.

All the title and interest acquired by Peter R. Brodie at the
sale under the Core decree, and the Bell judgmnt, is hereby di-
vested out of the said Peter R. Brodie, Jr., and Elizabeth Brodie,
the heir and widow of Peter R. Brodie, and vested in James K.
Brodie, and the heirs and legal representatives of George W.
King, and when the above amounts are paid, all the right, title
and interest of Thomas Watkins, and Margaret E. Watkins, his
wife, or either of them, shall vest in the said James K. Brodie,
‘and the heirs and representatives of George W. King, and their
title to the land in controversy be quieted and confirmed.

The clerk of this court will be allowed a fee of $50 for his
services as master, to be taxed as costs in the case.

The costs of the suit, both here and in the court below, will
be adjudged against Watkins and wife, and pald out of the pro-
ceeds of the decree.

The Hon. William M. Harrison, Associate Justice, dld not sit
in this case.



