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Marr vs. Lewis. 

MARE VS. LEWIS. 

1. MARSHALLING OF SECURITIES : 
When one creditor has a security upon two funds, another having a 

security on one of them, may, if necessary to the protection of his 
security, compel the other to resort to the fund not embraced in it, 
if it can be done without prejudice to the other creditor, or injustice 
to the common debtor or . third persons having interest in the fund. 

2. 	 .Same. 
A held a mortgage on two tracts of land, B also held a mortgage on one 

of the tracts; in a proceeding by A to foreclose, B sought to compel 
him to exhaust the tract not embraced in his mortgage first. The 
widow of the mortgagor, who was also a party, claimed a homestead in 
the latter tract: Held, that by reason of the widow's equity, the 
securities should not be marshalled. 

;). PLEADING : Gross-Bill. 
To entitle a defendant in equity to relief by reason of new affirmative 

matter set up in the answer, it should be made a cross-bill, and the 
parties to be affected by the relief sought, should be made defendants.
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APPEAL from Drew Circuit Court in Chancery. 
Hon. T. F. SORRELLS, Circuit Judge. 
A. W. Bishop, for appellant—L. Marr. 
Rose, for Caroline Marr. 
McCain, for Lewis. 

WALKER, J.: 
On the 9th January, 1871, Herbert Marr conveyed, by mort-

gaged deed, several tracts of land to James M. Lewis, to secure 
the payment of $1,000 ; afterwards, on the 8th of November, 
1871, he conveyed by mortgage deed part of the same lands to 
Lorinda Marr, to secure the payment of $2,000. On the 28th 
of November, 1871, Herbert Marr married and settled upon the 
Northwest quarter of Section 34, with his family ; he continued 
to reside upon the land with his family until 1873, at .which 
time he died, leaving the defendant, Caroline Marr, and infant 
children upon the land. She was appointed adMinistrator of 
Herbert Marr's estate. Lewis, to whom the first mortgage was 
given, filed his bill in the Drew Circuit Court against Lorinda 
Marr, to whom the second mortgage was executed ; James F. 
Barron, her tenant, in possession ; Caroline, the widow and 
administratrix ; and the unknown heirs of Herbert Marr. 

The defendant) Lorinda, answered, admitted the truth of the 
allegations in plaintiff's bill ; states that she has a mortgage on 
part of the land described in the mortgage executed by plaintiff, 
describes the land embraced in her mortgage, by legal subdivi-
sions, and makes a copy of her deed an exhibit to her answer ; 
states that the deed was given to secure the payment of $2,000, 
which is unpaid, and concludes her answer, or more properly, 
her statement of facts, as follows: 

"The premises considered, the defendant prays that her rights 
in the premises may be properly protected ; that the securities 
herein may be marshalled by the court, that the defendant's
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mortgage may be declared a lien upon the land herein described 
subject to the rights of the plaintiff. That the plaintiff may be 
required to exhaust his security on the land mentioned in 
the complaint, not engaged in the defendant's mortgage ; that 
the equities of the several parties interested may be barred, and 
that the lands described in this answer may be sold to satisfy 
this defendant's mortgage, after the payment of plaintiff's de-
mand." 

The defendants, Caroline Marr, also admitted the material 
allegations of the bill, and set up her right to the Northwest 
quarter of Section 34, which had been mortgaged to plaintiff, 
but not to the defendant, Lorinda ; states that her husband be-
fore his marriage with defendant, lived upon this tract with his 
mother, that the land was his, that he continued to reside upon 
it with his family until his death in 1873 ; that defendant is his 
widow, resides upon and claims this quarter section as her 
homestead. 

The parties submitted and agreed statement of facts in regard 
to the homestead, to the following effect : That in January, 1871, 
Herbert Marr was unmarried, owned the land in controversy, 
but never lived upon it, had never kept house, lived with his 
mother and sisters, rented a house in Monticello, Drew . County, 
in the summer of 1871, never resided upon the land in con-
troversy until after his marriage. 

The case was submitted to the court upon the pleadings, 
exhibits and this evidence. The application of the defendant, 
Lorinda, to marshall the assets was refused, and without refer-
ence to the homestead claim set up by defendant, Caroline, a 
decree was rendered in favor of plaintiff for his debt, with order 
of sale of the land. 

The defendant, Lorinda Marr, has appealed to this court, her 
claim to marshall the assets was asserted upon the well establish-
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ed rule, that where one creditor has a security upon two funds of 
his debtor, and another creditor has security for his debt on only 
one of these funds, the latter has a right in equity to compel the 
former to resort to the other fund, if it is necessary for the satis-
faction of both debts, but it is also a well established rule, that 
the right of the party having a claim upon both funds, is not 
thereby to be prejudiced ; and that the rule is to have no appli-
cation when the effect of it would be to do injustice to the com-
mon debtor, or operate inequitably on the interests of others. 
Ayres v. Husted, 15 Conn., 504. A Court of Equity will never 
displace or impair one equity for the purpose of asserting or 
upholding another. 

In the case under consideration, the plaintiff had a mortgage 
lien upon the Northwest quarter of Section 34 ; the defendant, 
Lorinda Marr, had none, but she wished this tract first sold, in 
order to protect her mortgage lien. It was upon this quarter 
section that the dwelling house and farm lately occupied by 
Herbert Marr was situated ; the defendant, Caroline Marr, 
resided upon, and claimed it as her homestead ; it is true that 
this tract was encumbered by the plaintiff's mortgage lien, but 
if the other property mortgaged to the plaintiff, should upon 
sale prove to be sufficient to pay the mortgage debt, then the 
homestead would have been unincumbered, and to have required 
this property to be first sold, would have deprived her of the 
benefit of her homestead claim, and for this reason the applica-
tion of Lorinda Marr to marshall the assets, so as first to expose 
this tract to sale should have been refused. 

But if this objection had not existed, we think the defendant 
failed to bring the facts upon which she relied properly before 
the court. The facts set forth in her answer are not responsive 
to the allegations of the bill, but affirmative, and should have 
been set up in a cross-bill, or in her answer in the nature of a
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cross-bill ; she sets up her subsequent mortgage, avers its validity, 
and that he debt remains unpaid, prays that the property be 
sold under her mortgage, subject to the rights of the plaintiff, 
or if made by plaintiff, that he first sell the homestead property. 

The administratrix of the estate of the mortgagor, and his 
heirs had a right to contest the validity of the deed, or to show 
that the debt had been paid, and for this purpose should have 
been made defendants in the cross-action. 

The widow claiming a homestead was also a necessary party, 
because she had a right to contest the application of the second 
mortgagee to have the property so marshalled, as to subject her 
homestead in the first instance to sale ; proper issues for this 
purpose could have only been formed on a cross-bill. 

The defendant, Caroline, might upon the state of case made 
in her answer, if presented by cross-bill, have had the property 
mortgaged to plaintiff so marshalled as to protect the homestead 
tract from sale, unless it became absolutely necessary to do so 
for the payment of the mortgage debt, but as she failed to do 
this, no decree in her favor for such purpose was permissible. 

Let the decree be affirmed.


