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Phelps vs. Jackson, adm’r, et al.

Prrres vs. Jacksow, adm’r, et al.

1. Statute of limitations applicable to judicial sales.

A proceeding instituted for the purpose of having a judicial sale of land
set aside, and the property re-sold, or a trust established in the plain-
tiff’s favor, and title to one half the land vested in him, on account
of the fraudulent conduct of the purchaser, is not a suit for the re-
covery of the land, or within the provisions of section 4116 of Gantt’s
Digest ,which provides that all actions against the purchaser for lands
bought at judicial sale, shall be brought within five years.

2. ImprLiEp TRUST.

A held two notes of equal amount for the purchase money of land; he
transferred one of them to B as collateral security for a debt. A after-
wards died, and proceedings to foreclose the vendor’s lien was brought
in the name of his administrator upon both notes. Under 3 decree of
foreclosure, the land was bought in by the heirs of the decedent, and
no money paid: Held, that a trust was created in favor of B as to one
half the land.

3. JupicIAL SaLE: Payment, re-sale, ete.
Under a decree which directs land to be sold for cash, the purchaser
acquires no title until he pays the amount of his bid; and, upon his fail-
ure to pay, the land should be re-sold.

APPEAL from Drew Circuit Court in Chancery.
Hon. T. F. Sorrerrs, Circuit Judge.

McCain, for appellant.

J. A. Jackson, contra.

WAaALKER, J.:

The appellant filed his bill in chancery in the Drew Cirecuit
Court against the heirs of William E. Conley, deceased, and
James A. Jackson, the administrator of Conley’s estate, to set
aside a sale of land made to the heirs.under a decree of court, or
to have half the land purchased by the heirs conveyed to him, as
haveing been purchased by them under an implied trust for the
benefit of the plaintiff, as well as for themselves. ’

Several of the defendants, in their answer, reserve the ques-
tion of the sufficiency of the bill by demurrer; and others set up
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in their answer the statute bar of five years as a defense to the
action.

We will first dispose of these questions as prehmmary to an
investigation of the case upon its merits.

 The bill presents, substantially, the following state of case: -, - -

2

William E. Conley, a resident of Drew County, sold a tract

of land to John R. Montgomery, and executed to him a bond for

title when the purchase money was paid for the land. Mont-

gomery executed his notes, payable in two instalments, for
$2,650 each.

Conley was indebted to a firm in New Orleans, of which plain-
tiff was a member (and who afterwards succeeded to all of the
rights of the firm), and wished also to procure from the firm
additional supplies for his plantation, and for the purpose of
securing them from loss for the debt contracted, and for addi-
tional advancements, endorsed one of the notes given to him by
Montgomery for $2,650, and delivered it to the firm as a collat-
eral security.

That the debt due by Conley to the firm at the time the note
was so endorsed greatly execeeded the amount of the note, and
still remains wholly unpaid. That Conley died in Texas, leav-
ing the defendants his heirs, one of them, William E. Conley,
-Jr., administrator upon the estate in Texts. William C.. Arnett,
who married one of Conley’s daughters, was a practicing attor-
ney in Drew County, was the confidential adviser of the heirs,
and had them to place the other not for $2,650 (which was
" held by Conley at the time of his death) in his hands. Arnett
wrote to plaintiff that he was about bringing suit on this note,
and to send the note in plaintiff’s hands to be sued upon also;
plaintiff sent the note to-Arnett, to be collected for him; after
receiving the note, that Arnett wrote to plaintiff that, in order
to save his lien upon the land, it was necessary to bring the suit




274 SUPREME COURT OF ARKANSAS, [Vor. 31

. Phelps vs. Jackson, adm’r, et al.

in the name of the administrator of Conley’s estate; that such
statement was false, but that he was ignorant of the laws of
Arkansas, and, confiding in the knowledge and integrity of
Arnett, he suffered him to bring suit in the name of the ad-
ministrator, against Montgomery to enforce the vendor’s lien
upon the land, for the payment of which the note was given.
That Arnett was interested in the estate, having maried one of
the heirs, and combined and confederated with the other heirs

(the defendants) to defraud plaintiff. That a decre was rnnder-
ed against Montgomery for the amount due on both notes in fa-
vor of William E. Conley, Ji., the administrator of the estate;
a lien was declared upon the land, a commissioner appointed to
sell, and the land was bid off at the price of $2,500 by Arnett,
for William E. Conley, Jr. (the administrator), for the benefit
of the heirs of the intestate; that no money was paid for the
land; that the sale was confirmed by the court, and the deed
approved. ‘

. A copy of the decree, and the proceedings under it, is filed as
an exhibit. That the whole matter was managed and controlled
by Arnett, with the intent to defraud the plaintiff out of his
note of $2,650 ; that all of the defendants had notice of the
fraudulent conduct of Arnett, and approved the same; that
plaintiff was kept in ignorance of these fraudulent transactions
until long after they had been consumated.

That immediately after their purchase the heirs took posses-
sion of the lands ; that defendant Jackson was soon after appoint-
ed administrator of Conley’s estate in Arkansas, and is also the
égent of the heirs, and, as such, or as administrator, has the con-
trol of said lands.

Plaintiff is not advised in what capacity the lands are held by
Jackson, and requires that he sould disclose the capacity in
which the lands are held, in his answer.

That the rents and profits of the land, whilst so held by Jack-
son, were of great value; that an account should be taken of
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them, and the plaintiff decreed one half of the land, or, that the
sale be set aside, and the lands be again sold, and one half of the
purchase money be decreed to plaintiff.

This is substantially the case made by the bill, and, upon due
consideration of which, 'we think, if maintained by proof, would
entitle the plaintiff to relief. The reasons for so holding will be
deferred until we come to consider the case upon its merits.

The defendants object that the cause of action is barred by the
statute of limitation of five years. There is a statute—sec. 4116
Gantt’s Digest—which provides, that “All actions against the
purchaser for lands sold at judicial sales shall be brought within
five years, and not after.’ But the question is, was the suit
in this instance brought against the purchaser for the recovery of
the land sold at judicial sale? We think, in view of the nature
of the complaint, that it was not. The suit was not brought to
recover the land, but to enforce an equitable lien upon it, which
existed at the time of the purchase. An incumbrance on the
lands set aside, a title to the lands for which no consideration
was paid; at least to the extent of the interest of the plaintiff,
who prays, as he had an equal interest with the plaintiff in
the decree, and the lien declared, and as no part of the pur-
chase money was paid to him; that he be decreed one half the
land, as held under an implied trust. If, on any one of the al-
ternative forms of relief, the plaintiff would be entitled to relief,
the recovery of the land from the defendants would not neces-
sarily be involved, which, we think, is the case. The statute bar
of five years was not well pleaded.

" The remaining question to be considered is, whether, upon the
whole case as presented by the parties upon bill, exhibits, an-
swers and depositions, the plaintiff is entitled to relief.

The answers of the defendants put few of the allegations of
the bill at issue. They deny all knowledge of the indebtedness
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of William E. Conley, deceased, to plaintiff; deny knowledge of
the transfer of the note to plaintiff, as collateral security, or how
it came to the hands of Arnett; know nothing of the relations
of confidence and trust between plaintiff and Arnett; deny all
fraud on the part of Arnett, or that he was their confidential
advisor. The other material allegations are admitted. The ans-
wer of the infant defendants admit nothing, but for which, our
examination of the evidence would be limited.

The sale of the land by Conley to Montgomery, as alleged,
and the execution of the notes, is shown by the contract of sale,
and the decree of the court.

That plaintiff held one of the notes; that is was placed in the
hands of Arnett as the attorney for plaintiff, and at his (Ar-
nett’s) request, is proven by the depositions of Phelps, Green
his bookkeeper, and by the letters of Arnett himself, who in a
letter to the firm (of which plaintiff was a member) dated De-
cember 16, 1865, said: “You hold a note made by J. R. Mont-
gomery to W. E. Conley as collateral, the judge died this fall,
and the note you hold will soon be barred by statute of limi-
tation, there is as yet no administration on his estate, and I,
therefore, request that you send the note to us, or to some other
attorney for collection, by, or before the first day of January.
I am a son-in-law of the judge, and as such, feel an interest in
the matter * * You will please enclose the note immediately,
with authority to bring suit in your name. T hold your receipt
to Judge Conley.

[Signed.] - S. L. Ar~xerT.”
L ]

On the 23rd of August, 1866, Arnett wrote again to plaintiff,

as follows:

“Your note of the 27th ult. is before me, I have just filed a
bill in equity against John R. Montgomery on the note you sent
us, and another one, for the same amount, to enforce a lien upon
the land of Montgomery ; he left the State in 1863, and has not
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been back since, left no property, except land for which the
notes were given. That species of property having greatly de-
preciated, will not, probably sell for the amount of the note, in
which event, I will buy it in for the heirs of Conley. * *
I brought suit in the name of Conley’s administrator for two
. reasons, the.legal title is in him; and, second, under ourTaw, you
cannot enforce a vendor’s lien on a note that has been trans-

ferred. ' [Signed,] S. ¥. ArxETT.”

It is shown by the decree, a copy of which is exhibited, that
the suit was brought in the name of the administrator, upon both
notes, upon which a decree was rendered, declaring a lien upon
the land for their payment. A copy of the report of the com-
missioner and of the order confirming the sale, is also made an
exhibt, from which it appears, that the land was bid off in the
name of the administrator for the use of the heirs of Conley, at
the price of $2,500. That no money was paid upon the pur-
chase, that a deed was made and the sale confirmed.

It is shown by the evidence of Phelps, and Green his book-
keeper, that after allowing all credits, $5,209.88 of the debt due
from Conley to plaintiff remained unpaid. That it was to se-
cure the payment of this debt, that the note was endorsed and
delivered to plaintiff. We think this proof amply sufficient to
sustain the material allegations in complainant’s bill, and to raise
an implied trust on the land, even though there may be no proof
that the other defendants had knowledge of, or, were partici-
pants in the fraud. Yet the administrator who purchased the
land was chargeable with notice.

There was also proof that since the sale of lands, they had
been in the care of the defendant, Jackson, and that the annual
rents were worth $200, or more, out of which he paid taxes.
But from the view which we take of the case, we deem it un-
necessary to pursue our equity further, with regard to the rents
and profits.
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The sale of the land was illegal, and the deed inoperative.
The court ordered the commissioner to sell for cash in hand, the
manner of the sale was definite, and the commissioner could sell
in no other way. If the purchase was not paid, it was no sale,
and the land should have been again offered for sale, and sold to
a bidder who would pay cash in hand for it. Rover on Judi-
cial Sales, at page 59, says: “The contract of sale is only exe-
cuted so as to pass the title; by the payment of the purchase
money, and the execution and delivery of the deed.” The pay-
ment of the purchase money was a prerequisite to the excution
and delivery of the deed, which, not having been done, the sale
should be set aside, the deed cancelled, and declared void. If
the administrator wished to purchase the land, he should, in any
event, have paid over half the purchase money. It was a sale '
made for the benefit of himself and plaintiff, both were equally
interested, each entitled to half the purchase money; To with-
hold it from the plaintiff and take the whole of the land, was a
violation of every principal of justice, and common honesty.

In view of the whole case, we think the plaintiff entitled to
relief, and that the court below erred in refusing such relief, and
in dismissing plaintiff’s suit.

Let the decreec of the court below be reversed, and set aside,
with costs, and the case remanded with instructions to set aside
the commissioner’s sale and cancel the deed made to the defend-
ants as void. That an order be made appointing a commissioner
to sell the lands under the decree heretofore rendered, upon the
terms and in the manner prescribed by law and the equitable
practice of the court, and that when such sale is made, the com-
missioner be required to bring the money for which the land is
sold into court, one half of which, after the cost of sale, to
be paid to the plaintiff, and the other half to the legal represen-
tatives of William E. Conley, deceased, they paying the other
half of such costs.




