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State of Arkansas vs. Leathers et al.

STATE OF ARKANSAS V8. LEATHERS et al.

1. CrIMINAL Law: Illegal search. Forcible entry of dwelling, etc.

There is no statute in force in this State, expressly prohibiting the search
of a private dwelling without a warrant, and such search is not indict-
able under the provisions of sec. 1995 Gantts Digest; but one who
enters a dwelling house by force is indictable at common law.

2. IxDICTMENT: For foreible entry of o dwelling house.

An indictment, at common law, for the forcible entry of a dwelling

house, must contain such allegations as will show a forcible entry.

APPEAL from Hempstead Cirenit Court.
Hon. Jas. K. Youxa, Circuit Judge.
Att’y Gen’l Hughes, for State.

Excrisu, Cu. J.:

Indictment in the Hempstead Circuit Court, found at the
May term, 1875.

The indictment charged:

“That James Leathers and John Stroud, late of, etc., on the
-20th day of December, A. D. 1874, with force and arms, in the
county aforesaid, the dwelling house of one Henry Jefferson,
there situate, unlawfully and unreasonably did search, without
procuring from any officer authorized to issue process for ap-
prehension of offenders, a warrant to search said dwelling house,
against the will of the said Henry Jefferson, to the great perver-
sion and detriment of the constitutional rights of the citizens of
the State, to the evil example of all others in like cases offending,
and against the peace and dignity of the State,” etc.
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The court sustained a demurrer to the indictment, discharged
the defendants, and the State appealed.

We have no statute making a search without a warrant, an in-
dictable offense.

Section 1995, Gantt’s Digest, provides, in general terms, that
" where a statute prohibits, or requires the performance of an act,
and no section of the statute, or any other statute, imposes a
penalty for its violation, the doing of the act prohibited, or the
neglect of the required duty, shall be deemed a misdemeanor.

Our Bill of Rights contains the usual American provisions
for securing the persons, houses, etc., of the people against un-
reasonable search, and prohibits the issuance of a search warrant,
except upon probable cause, supported by oath, etc., particularly
describing the place to be searched, and the person or thing to
be seized. Art. 2, sec. 15, Const., 1874. No statute has been
passed regulating the issuance and execution of search warrants,
except that which formed a part of the Revised Statutes, and
has been brought down through the several Digests into Gantt’s,
secs. 1691-4. But this statute contains no express provision,
nor does any other statute, prohibiting a search without warrant ;
and hence such search is not indictable under the general statute.
Gantt’s Digest, sec. 1995, above copied. .

But the citizen whose person or dwelling is invaded by an
unwarranted search, is not without remedy in a State where the
common law has been adopted, as in ours. Gantt’s Digest, secs.
12-8. '

Had the appellees laid violent hands upon the person of Jef-
ferson, and searched him, he could have sued them for tres:
pass, or caused them to be indicted for an assault and battery.
9 Bacon Abr. Title Trespass. 2 Arch. Crim. Prac. & Plead.
(Wharton’s notes) title Assault and Battery.

So, if they entered his dwelling house (which however humble
is his castle, Gantt’s Digest, secs. 1282-3) without permission
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they were liable to a civil action for trespass. 9 Bacon Abr.
Trespass, F. 2, 15 1L, 53.

And if they entered his dwelling by force, it was an indictable
offense, by the common law. 2 Bishop Cr. L., secs. 501-9. 2
Chitty Cr. L., 504 note (L.) Rex v. Storr, 3 Burrow, 1698,
1709. Rex v. Bake et al., Ib., 1732. King v. Wilson et al., 8
Durnford & East, 357. 9 Bacon Abr. Trespass.

But the indictment on its face must show an entry by force,
to distinguish it from a trespass merely actionable. Same aun-
thorities.

The language to be employed in such indictment is well dis-
cussed in King v. Wilson et al., cited above, which, as is Rex
v. Bathhurst, which was an indictment for forcibly entering a
dwelling, is referred to as a leading case.

In this case, the indictment does not allege a forcible entry of
the dwelling. It alleges that defendants, with force and arms
(the formal words used in civil actions of trespass) entered the
dwelling of Jefferson unlawfully and unreasonably did search,
etc., but it was not shown, except by implication, that they
entered the dwelling, and certainly not alleged that they entered
it by force.

i

We have been able to find no common law precedent for an
indictment like the one before us, and the attorney general has
referred us to none.

Judgment affirmed.




