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THE STATE oF ARKANSAS vs. FLYNN.

1. APPEAL: IFrom an iterlocutory order in a criminal cause.

Where an interlocutory order in entered under an indictment for felony,
by which the jurisdiction of the court is rendered doubtful, it is proper
that an appeal should be taken to the Supreme Court.

2. VENUE, CHANGE OF: Beyond Judicial Circuit.

Under the provisions of article 2, section 10 of the Constitution of 1874,
the venue in a criminal cause cannét be changed to a county outside
of the Judicial Circuit in which the indictment is found, for any
cause.
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The State of Arkansas vs. Flynn.

APPEAL from Pulask: Circuit Court.
Hon. T. C. Peex, Special Judge.

J. W. Martin, for Attorney General.
Harrell, for appellee.

Excrisu, Cu. J.:

In November, 1875, Frank Flynn was indicted in the Circuit
Court of Garland County, for murder.

After an application for bail had been made by the prisoner,
and withdrawn, he filed the following affidavit:

“The defendant, Frank Flynn, who is indicted for murder in
the first degree, in the above entitled cause, states on oath that
he verily believes that His Honor, J. M. Smith, judge of this
court, will not give the said defendant a fair and impartial
trial.”

The prpisoner also filed a similar affidavit, made by Wm.
JH. Blevins.

Thereupon the court made an order, changing the venue of
the cause to the county of Pulaski, “it being the most conven-
ient county in an adjoining cireunit.”

A transcript of the proceedings in the Garland Circuit Court
having been transmitted to the Pulaski Circuit Court, under the
order changing the venue, and the cause docketed in the latter
court, the prisoner filed a motion, 8th February, 1875, asking
the court to set the cause down for trial at the then present

term.

The prosecuting attorney filed a motion that the cause be
stricken from the docket, for want of jujrisdiction, and remand-
ed to the Garland Circuit Court, which motion the court over-
ruled and the State appealed.

First—The Constitution provides that:

“The Supreme Court, except in cases otherwise provided by
the Constitution, shall have appellate jurisdiction only, which
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shall he co-extensive with the State, under such restrictions as
may from time to time be prescribed by law,” ete. Constitution
1874, art 7, sec. 4.

In felonies, an appeal can only be taken on a final judgment,
except on behalf of the State. Gantt’s Digest, sec. 2117.

When the State desires to appeal, the prosecuting attorney
must pray the appeal during the term at which the decision is
rendered, and the clerk must immediately make a transeript of
the record, and transmit the same to the attorney general, ete.
Tb., see. 2127.

If the attorney general, on inspection of the record, is satis-
fied that error has been committed to the pprejudice of the State,
and upon which it is important to the correct and uniform
administration of the criminal law that the Supreme Court
should decide, he may, by lodging the transcript in the office of
the Clerk of the Suprpeme Court, within sixty days after the
decision, take the appeal. Ib., sec. 2128.

The appeal in this case was taken under, and in accordance
with the above provisions of the statute. ’

Whilst we would not encourage, or suppose that the legislature
intended to provide for appeals by the State, in felonies, from
every interlocutory decision of the court, yet it was well enough
~for the attorney general to allow the appeal in this case, before
final judgment, for if the court had proceeded to try the prison-
er, the verdict and judgment, would have been invalid if it turn-
ed,out on appeal that the court had no jurisdiction of the cause.
Osborn v. State, 24 Ark., 629.

Second—By Act of 25th April, 1873, it was provided that:

“Whenever the defendant, under any indictment for a felony,
shall file the affidavit of himself, supported by the affidavit of
some other credible person, stating that he verily believes that
the judge of the court in which the prosecution is pending will
not give him a fair and impartial trial, the court shall make an
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order changing the venue in such cause, to the most convenient
county in an adjoining circuit, and shall make an order direct-
ing the clerk to transmit the papers, as required in other cases
of the change of venue in criminal cases, and shall have the
same effect as in other cases hereinbefore provided.” Gantt’s
Digest, sec. 1885.

Section 10 of the Declaration of Rights provides:

“In all criminal prposecutions, the accused shall enjoy the
right to a speedy public trial, by an impartial jury of the county
in which the crime shall have been committed ; provided, that
the venue may be changed to any county of the judicial district
in which the indictment is found, upon the application of the
accused, in such manner as now is, or may be prescribed by law.”
Const. 1874, Art. 2, see. 10.

The words “judicial district,” as here used, are manifestly
equivalent to the words “judicial circuit” as used in other pro-
visions of the Constitution. -

The above section of the statute is clearly inconsistent and in
conflict with the clause of the declaration of rights above copied,
and is no longer in force, if it had any validity under the Con-
stitution of 1868, which was in force when it was enacted.
Schedule, sec. 1, Const. 1874. Coit v. Elliot, 28 Ark., 294.

Under the present Constitution the venue in a criminal case,
can for no cause be changed to a county out of the judicial circuit
in which the indictment is found.

The Constitution provides that:

“No judge, ete., shall preside in the trial of any cause in the
event of which he may be interested, or where either of the par-
ties shall be connected with him by consanguinity or affinity,
-within such degree as may be prescribed by law; or in which he
may have been of counsel, or presided in any inferior court.”
Art. 7, see. 20.
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And section 21 of the same article, provides for the election
of a special judge, when the circuit judge is disqualified from
presiding at the trial of any cause pending in the court, ete.

And section 22 provides that: “The judges of the Circuit

Courts may temporarily exchange circuits, or hold courts for
...__cach_other, under such regulations as.may be_prescribed by law.”
If a circuit judge makes erroneous decisions, they may be re-
viewed by the Supreme Court on appeal or writ of error, and if
he acts corruptly he may be impeached, or removed from office

. by address. Art. 15.

Where a circuit judge labors under none of the causes of dis-
qualifieation prescribed by the Constitution, he has the right to
preside, and is bound by his official oath, and by honor, to de-
cide impartially regardless of his social relations to parties.

If the legislature may constitutionally provide for his dis-
placement by affidavits that he is prejudiced, which we do not
admit, but find it unnecessary to decide in this case, some other
remedy must be devised, than that of a change of venue to some
other cireuit, .

The decision of the court must be reversed, and the cause
remanded to the Pulaski Circuit Court, with directions to
remand the cause, the prisoner and a transcript of the proceed-
ings, including this mandate, to the Circuit Court of Garland

County, that the.cause may be there proceeded in according to
law and not inconsistent with this opinion. :




