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EpriNgTON vs. MAaTHEWS, adm’r.

ParTIES: Abatement and revivor.
Where, a suit by or against an officer, in his official capacity, is abated

by his death, his successor in office, and not his administrator, should

be substituted.
The case of Vandergriff, sheriff, eto., v. Hoyne et al.,
adhered to, with doubt as to its correctness.

28 . Ark., 270,

APPEAL from Mississippt Circuit Court in Chancery.
Hon. , Circuit Judge.

Ross for appellant.
The State board of equalization was not constitutionally or-

ganized. Art. 4, sce. 2, Const, of 1868.
Assessing taxcs belongs to the executive department. Allen

ex partr 26 Ark., 12.

?
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Edrington vs. Mathews, adm’r.

The board could not be composed partly of senators. See
Rev. Law of April 8th, 1869, sec. 68.

Exguisg, CH. J.:

After the lands in Mississippi county had been assessed for the
year 1870 by the county assessor, the State board of equalization,
composed of members of the Senate, and the auditor, in-
creased the assessment by adding 125 per cent.

James H. Edrington, a tax payer of the county, for himself
and others, filed a bill in the Circuit Court of the county against
J. P. Murray, the collector, toenjoin the collection of the tax up-
on the amount so added upon the assessment, on the ground that
the act of creating the State board of equalization was unconsti-
tutional, and a temporary injunction was obtained.

Pending the suit in the court below, the death of Murray, the
collector, was suggested, admitted, the suit abated as to him, and
revived against John Mathews, his administrator, who entered
his appearance and demurred to the bill. The court sustained
the demurrer, dissolved the injunction, dismissed the bill for
want of equity, and the successor of Murray in the office of col-
lector (who was not before the court) was ordered to proceed to
collect the tax which had been temporarily enjoined.

Edrington obtained the grant of an appeal to this court frow
its clerk.

The constitutionality of the act of March 25th, 187 1, creating
the State board of equalization was fully discussed before this
court in Hoyne ¢t al. v. Vandergriff, collector, etc., 28 Ark., 270,
and the act held not to be in conflict with the Constitution.

<

The argument in the case referred to was, that the matter of
ascertaining and fixing the value of lands for taxation belongs to
the executive department of the government, and the senators,
being of the legislative department, could notactin thematter;
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and if it belonged to the legislative department, the auditor,
who is of the executive department, was out of place among the
senators.

Mr. Justice Bennett, who delivered the opinion of the court
attempted to answer this argument.

The act creating the State board has been repealed, and the
Constitution of 1868, under which it was passed, has been abro-
gated, and it is not probable that the act will be re-enacted.

There may be doubt about the constitutionality of the act, but
the question has once been solemnly passed upon by the court,
and we are not disposed to review its judgment.

On the death of the original defendant, his successor in the
office of collector, should have been substituted as defendant, and
not his administrator, but the administrator did not appeal and
is not complaining of the error.

The decree must be affirmed.




