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WinTER vs. BaANDEL, et al.

1. CoNTINUANCE.

A party is not entitled to a continuance on account of the absence of a
witness before the issues to which the testimony is applicable are made
up.

2. PrEapixGg: Effect of failure to deny a material allegation.

A material fact, alleged in the complaint and not denied in the answer,

will be taken as admitted.

3. EvIDENCE: Facts tending to show knowledge in the plaintiff, in an ac-
tion for deceit, admissible.

In an action for fraudulently misrepresenting the value of claims tramns-
ferred to the plaintiff by the defendant, in payment for property sold
the defendant, the plaintiff’s knowledge of the country and the condi-
tion of the parties owing the claims, or information in respect thereof,

is material, and evidence bearing on the point should not be rejected.
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4. Tax books admissible to prove the solvency of a third persow.
Where the solvency of one not a party to the action is in issue, the tax
books, being made up by sworn officers, and, as to the personalty, based
on the sworn statements of the property owners, is admissible in evi-
dence.
5. Insolvency of third person, how provem.

In an action for fraudulent misrepresentation as to the solvency of an-
other, it is not necessary to show a judgment execution and return of
nulla bona.

6. FRAUDUGLENT MISREPRESENTATION.

In order to vitiate a contract on the ground of fraudulent misrepresen-
tation, the misrepresentation must relate to a matter material to the
contract, and in regard to which the other party had a right to, and
did, to his injury, rely on it; the fact that he was in part influenced
by other causes will not affect it, if his principal reliance was on the
fraudulent representations.

7. TFRAUDULENT WARRANTY: FElection of remedies.

Where there is a false and fraudulent warranty, the party may elect
either to sue on the warranty, or rescind the contract and sue in tort
for the deceit.

8. FRAUDULENT MISREPRESENTATION: Circumstances tending to rebut.
should be brought to the attention of the jury.

In an action for fraudulently misrepresenting the value of notes trans-
ferred to the plaintiff in payment for property purchased by the de-
fendant, evidence that the defendant paid more, estimating the notes
at their face, than the market value of the property, and refused to
indorse the notes, should be brought to the attention of the jury, as
circumstances tending to prove that the plaintiff took the notes at his
own risk and with knowledge of their value.

9. ARGUMENT: Refusal of the Circuit Court to hear, not cause of reversal.

This court will not reverse a judgment because the court below refused to
hear argument on the instructions, where the circumstances of the re-
fusal are not shown.

APPEAL from Ouachita Circuit Court.
Hion, James T. Erviorr, Circuit Judge.

Compton, Martin & Parsons, for appellant.

The refusal to continue for the evidence of Atkins was, udner
the circumstances, an abuse of discretion. Mc¢Donald v. Smaith,
21 Ark., 460 ; Hensley, et al., v. Tucker, 5 Eng., 528 ; Evans v.
Parsel, 30 Miss., (9 Jones,) 285 ; Payne v. Cox, 13 Texas, 480;
Welsh v. Savary, 4 Towa, 241.
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Tax books not proper evidence of solvency. Taylor v. Auditor,
4 Ark., 574.

Court erred in overruling the questions asked to lay a founda-
tion for impeaching the testimony of Bozarth and Bandel.
Brown v. State, 24 Ark., 620; Milan v. State, 24 Ark., 354.
Also in overruling question concerning conversation with Leake.
Hqll v. Bush, and cases cited, 19 Ark., 522.

As to representations, see Dugan v. Curcton, 1 Ark., 381;
Hawkins v. Campbell, 1 Eng., 531; Dillard v. Moore, 2 Eng.,
167; Yeates v. Pryor, 11 Ark., 58; Hill v. Bush, supra; Wilson
v. Strahorn, 26 Ark., 31.

The court erred in instructions. Bank v. Hubbard, 3 Eng.,
183 ; Worthington v. Curd, 15 Ark., 492, et passim; Armstead
v. Brooks, 18 Ark., 521; Bertrand v. Byrd, 5 Ark., 65; Grides
and wife v. Clopton, 27 Ark., 256; and in refusing instructions
asked by appellant.

Verdict is against law, and instructions, and unsupported by
evidence and should be set aside. Dodd v. McGraw, 8 Ark.,
83. No fraud without knowledge of the falsity. Plant v. Condit,
22 Ark., 454; Morton v. Scull, 23 Ark., 289.

The damages are not supported by the evidence, and are obvi-
ously excessive.

S. W. Wrrrians, Se. J.:

The appellees sued appellant in the Circuit Court of Ouachita
county, to the February term, 1874. The complaint states that
about the 8th day of January, 1874, they agreed to sell and
deliver to defendant, Moses Winter, thirty-three head of horses
and mules, of the value of thirty-nine hundred and sixty dollars,
to be paid for by said defendant in promissory notes on solvent
parties, less the sum of five hundred and thirty-two dollars in
money paid plaintiffs by defendant, at the time said horses and
mules were delivered to defendant; that said defendant, Moses
Winter, then delivered to said plaintiffs promissory notes to the
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amount of thirty-three hundred and eighty-one dollars and seven
cents, which said promissory notes said Moses Winter falsely
and fraudulently represented to plaintiffs to be good and on sol-
vent parties, well knowing at the time that the same were worth-
less, and the makers thereof were insolvent, and the money on
said notes cannot and could not be made by process of law. A list
of the notes is exhibited, and the complaint further states that
Winter well knew at the time that said promissory notes were
worthless and fraudulently and falsely represented to plaintiff
that said notes were valuable, with the fraudulent intent to cheat
and defraud plaintiffs; that by reason of the false and fraudu-
lent representation of the solvency of the makers of said notes,
respectively, the defendant induced the plaintiffs to deliver him
said horses and mules, and execute to him a bil] of sale therefor,
and receive in payment for the same, said notes. The plaintiffs
ascertained, after they had received said notes upon the false and
fraudulent representation of said defendant as aforesaid, that
the same were of no value, and offered to return the same and re-
ceive back said horses and mules and place said defendant Moses
Winter, and the plaintiff in the same condition they were in
before said trade was made. But Winter refused to receive the
notes and return the horses and mules. Damages laid at three
thousand dollars.

The list of notes attached to the complaint, embraced twenty-
nine different names and thirty notes (two of them being on the
same person). The notes range in amounts from fifteen dollars
and seventy cents, the smallest, to five hundred and fifty dollars
and seven cents, the last being amount of note on Wesley
Charles, of whom one witness says he is right pert, has a little
more property that most niggers.

On this complaint summons was issued, on 29th of January,
1874, for the 16th of February following, and was served on the
day of its date.
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At the return term, on the 27th of February, 1874, the de-
fendant made a motion for a continuance, for want of the testi-
mony of one Atkins, by whom he stated that he expected to prove
material facts for his defense, and stating in general terms that
be had used due diligence. The court properly overruled this
motion, for the facts constituting this diligence should be stated
and let the court decide the question of diligence.

The defendant then filed a new motion on 6th March, in
which he stated additional facts to be proven by some other wit-
ness, and which seem, in view of the issue made to have been ma-
terial ; he states that he had a subpoena issued, as soon as it was
practicable to do so, for the witness in time for service ten days
before the term, but for the departure of the witness for Texas,
where defendant had been informed he had gone.

The application for a continuance is addressed to the sound
discretion of the court, and we will not interfere with this dis-
cretion except where it is grossly abused.

The last motion was presented, the record shows, on 6th
March, more than a month| after service near the Texas border,
and how soon it was practicable to issue the subpoena is not stat-
ed, nor is the day stated, except the court might infer from the
general statement, “in time to have been served ten days.” There
is nothing from which the time of issuing the subpoena could be
inferred ; and the recent departure of the witness for Texas, and
the apparent want of knowledge of that fact by the defendant
below, and the absence of any excuse for failing to take steps to
get the witnesses’ deposition from Texas; and that the same mo-
tion had been overruled a week before are all sufficient reasons
for denying it; and the absence of any negative on the part of
Winter that this sudden disappearance of the witness was
not by his procurement, would be an additional reason, al-
though we know that the last is not among the statutory re-
guirements, yet under circumstances of suspicion, the court

v
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bas the discretionary power, in addition to the statutory causes,
to require the party applying for a continuance to negative any
suspicious fact or circumstance disclosed on the face of the
affidavit; all these are reasons why we will not disturb the ac-
tion of the court below, however must we may differ with that
court in the exercise of its discretion.

There is another reason, the first motion to continue should
have been overrnled, and that was because, by the record, (where
we must look for the ruling and order of the court,) it appears
that the answer was not then filed, and was not until a week
thereafter. The court should not continue a cause for an absent
witness, before the issues, as to which his testimony is applicable
are made up; and the refusal to do so is certainly not an abuse
of discretion.

We thus dispose of this question, which was made one of the
grounds for motion for new trial and was properly saved by bill
of exceptions.

On the 6th of March, defendant below filed his answer, which
admits the sale of the horses and mules to him by plaintiffs be-
low, with this difference, that he states that he paid three hun-
dred dollars in money, thirty-six hundred and six dollars in
notes and accounts.

This discrepancy is perhaps accounted for in the testimony,
where it is shown thati after the trade, a certain note was given
back in exchange for some coats, and a livery stable bill was
paid, which perhaps makes the $532 stated by plaintiffs below to
have been paid in cash, while defendant below may perhaps
claim the whole amount of notes originally delivered without re-
gard to the return, only $3381.07 in notes are produced, or ac-
counted for in the case.

Defendant below, in his answer denies in detail all the charges
of fraud, and denies that he represented the notes delivered to
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plaintiffs to be good and on solvent parties. But that plaintiffs,
through their agent, Robert R. Sherman, chose and selected the
notes from defendant’s claims, and took and received them on
their own judgment and at their own risk, without any fraudu-
lent representation on the part of defendant, that the same were
on good and solvent parties, or as to their character or value,
and plaintiffs thereupon gave defendant a bill of sale of the
horses and mules, which is exhibited.

It is a noticeable feature in this answer, that notwithstanding
Winter received those horses of plaintiffs below, who were prov-
en to be Missouri horse drovers and perfect strangers in the
country. Winter nowhere in this answer or in his testimony, pre-
tends even, that these notes or any of them, were on solvent par-
ties; he only denies the fraudulent representation. Under that
rule of common law pleading which indulges the strongest in-
tendment against a pleader for omissions, and under that posi-
tive rule of the Code which provides that all facts not denied in
the answer shall be regarded as admitted, (Gantt’s Digest,
4608), we shall receive it as an admitted fact, that these notes
were upon insolvent parties, and may thus dispose of a question,
which notwithstanding this admission in the pleadings the plain-
tiffs voluntarily assumed the burden of proving, and lugged in
witness after witness to establish an admitted fact, and after the
defendant below in his testimony, had failed utterly even to pre-
tend that the notes were on solvent parties, we find a string of
instructions asked on the one hand and contested on the other,
looking to the grade of evidence required to establish this ad-

mitted fact.

This is the tendency of Code pleading; attorneys try causes
upon the facts, regardless of the issue presented upon the record,
when they can be so easily altered or changed to suit the exigen-
cies of the trial.
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The cause was tried on the 6th day of March, 1874. Verdict
for plaintiff below for twenty-five hundred dollars. Winter filed
his motion for a new trial, setting up as cause for same:

First—The verdict was contrary to the evidence. Second—
The verdict was contrary to law. Third—The court refused
legal evidence offered to the jury by defendant. Fourih—The
court admitted illegal evidence to the jury on the part of the
plaintiff. Fifth—The court erred in instructing the jury in cer-
tain enumerated instructions asked by plaintiffs. Siwth—The
court refused to give certain other enumerated instructions ask-
ed by defendant. Seventh—The court modified and changed de-
fendant’s instructions against his consent. Eighth—The court
refused to grant defendant a continuance. Ninth—The damages
are excessive.

The court below overruled and refused this motion for new
trial, and Winter filed his bill of exceptions to this ruling, in
which he sets out all the evidence and instructions of the court
below, and appealed to this court.

The testimony is extensive and conflicting as to the fact of
whether or not plaintiffs below really had knowledge of the sol-
vency of the makers of the notes at the time they traded, and as
to whether they took the notes at their own risk. We do not
deem it necessary to go into the facts in detail, and, in view of
the ultimate conclusion at which we have arrived, as indicated
below, it would be improper for us, in reference to the probable
future disposition of the case, to intimate our views as to the
preponderance of the testimony. Suffice it to say that there is
some evidence to sustain the verdict, and under the well estab-
lished rule we would not disturb the verdiet on the ground of
its being contrary to testimony.

The first and second grounds for the motion for new trial, if
alone, would be refused, as to the third ground, that the court

30 Ark.—24
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refused legal evidence offered by defendant, we think this point
well taken. During the examination of plaintiffs below, Wil-
liam Bozarth and Frederick Bandel, as witnesses, defendants
below, asked each of the witnesses the following question: ‘Did
you, on the 8th day of January, 1874, at the livery stable of G.
H. Gainsel, in Camden, Arkansas, tell J. H. Gainsel, J. T.
Clark and Henry C. Davis that you knew this country as well
as anybody, and knew what notes were good and what were
bad 7

To this question the plaintiffs objected, and defendant ex-
plained to the court that the question was asked for the purpose
of laying a foundation for the invalidation of the witnesses’ tes-
timony, but the court refused, on objection of plaintiffs below,
to allow the question to be put to the witnesses or answered by
them.

The fact of the knowledge or ignorance of plaintiffs below of
that country and its people was a very relevant and material fact
for superior knowledge on Winters’ part of his own customers,
and the representation which he is proven to have made, that
he sold the payers of the notes goods for them, coupled with the
fact that plaintiffs were strange horse drovers from another
State, was calculated to have its influence on the minds of the
jury, perhaps to the extent that the mere fact that Winters, a
merchant, had thought them good enough to sell goods to on a
credit to the extent, in one instance, at least, of $450, was a sort
of index to show that the notes could be collected ; therefore, any
testimony tending to show knowledge of the country was ma-
terial to the defense, and the proper foundation was laid of time,
place and person to contradict, and the court in excluding the
question erred.

The defendant also asked the same witnesses the following
question: “What conversation occurred between you and W.
W. Leake, at the office of Leake and Salle, a few days prior to
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the consummation of the trade, in regard to the difficulties
about collecting paper in this country, the obstacles created by
law, and the ordinary solvency of paper taken by merchants in
Camden on parties in the country, and whether or not Winter
procured the interview between you and Mr. Leake 2’

To this question plaintiffs objected, and the court sustained
the objection.

In view of what these witnesses had said about this mat-
ter of being at Leake’s office in their examination in chief,
and the interview there, and in view of the materiality of the
fact itself as tending to show that the plaintiffs below had knowl-
edge of the uncertainty of the paper they were getting, it was all
material, and this question in cross examination, appearing to
be responsive to the examination in chief and relevant, the court
erred in excluding the question.

Fourth—The court admitted illegal evidence on the part of
the plaintiffs. ’

This fourth ground for new trial was based upon exceptions
taken by defendant below to the ruling of the court in allowing
the tax books of Ouachita county to be offered in evidence to
prove that the payers of the notes had no property above legal
exemption, and five out of the twenty-nine were not on the book
at all.

The assessor had been sworn as to the matter, and the tax
books being made and entered by a sworn officer, and made up
as to personalty at least, upon the sworn statements of the own-
ers, we think if the fact of insolvency had needed other proof
than the implied admissions of the answer, the tax book was
evidence tending to prove the fact one way or the other.

The jury should have received it for what is was worth.

Another exception taken by Winter was to the reception of
parol evidence of the insolvency of the debtors, contending that
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suit should have been brought and the parties pushed to insol-
vency by legal process.

Winters is singularly inconsistent. He objects to a tax book
which is then before the court, because it is notorious that a tax
book shows too low a valuation, and is made up by an officer
¢x parte, without his knowledge, and yet he insists upon a legal
proceeding made up between plaintiffs and the payers of the
notes, in a proceeding to which he is not a party, either, as the
only evidence of insolvency, when it is equally notorious that
executions are often returned nulle bona when property might
be found to satisfy it. Legal process and return of nulla bona is
evidence of insolvency. But when this insolvency is the con-
stituent element of a fraud, it is not the only evidence, There is
nothing in the fourth ground.

The fifth ground of the motion is, that the ecourt wrongfully
gave the first, second, third, fourth, sixth, seventh, ninth, tenth,
eleventh and twelfth instructions asked for by the plaintiffs.

In order to fully present the law questions involved in the in-
structions, it will be best to state the law regulating the question
of fraud, as far as it may be defined by standard authority.

Fraud consists in the misrepresentation or concealment of a
material fact calculated to decieve and mislead the opposite
party.

The law requires each contracting party to be vigilant, and
exercise a due degree of caution. Dillon v. Moore, T Ark., 167.

Tt is impossible to minutely define that precise state of knowl-
edge and overreaching cunning on the one hand, and confiding
ignorance on the other, which it takes to make out the case.
Parsons, in his work on contracts, says: “A certain amount
of selfish cunning passes unrecognized by the law, that any man
may procure to himself in his dealings with other men some
advantages to which he has no moral right, and yet succeed
perfectly in establishing his legal right to them. But it follows
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also, that, if any one carries this too far, if by craft and selfish
contrivance he inflicts injury upon his neighbor, and acquires a
benefit to himself beyond a certain point, the law steps in, and
annuls all that he has done, as a violation of law. The practical
question then is, where is this point; and to this question the
law gives no specifi¢ answer, and it is somewhat noticeable that
the common law not only gives no definition of frand, but
perhaps asserts as a principle that there shall be no definition of
it, and the reason of this rule is easily seen. It is of the very
nature and essence of fraud to elude all laws, and violate them
in fact without appearing to break them in form, and if there
were a technical definition of fraud, and everything must come
within the scope of its words before the law could deal with it as
fraud, the very definition would give to the crafty just what
they wanted, for it would tell precisely how to avoid the grasp of
the law. Whenever, therefore, any court has before it a case in
which one has injured another, directly or indirectly, by false-
hood or artifice, it is for the court to determine in that case
whether what was done amounts to cognizable fraud; still, this
important question is not lef to the arbitrary, or, as it might be
accidental decision of each court, in each case, for all courts are
governed by certain rules.” 2 Parsons on Contracts, 769.

The rules are: First—That the fraud must be material to the
contract and relate to it. Second—It must work an injury.
Third—The injured party must not only have rlied upon the
fraudulent statement, but have had a right to rely upon it in full
belief of its truth, for otherwise it was his fault or folly, and
he cannot ask of the law to relieve him from the consequences.

If, however, the plaintiff mainly and substantially relied
upon the fraudulent representation, he will have his action for
the actual damage he sustains, although he was in part influenc-
ed by other causes. 2 Parsons Const., 773. Tested by these rules
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laid down by Mr. Parsons, which are well sustained by author-
ities and decisions, both English and American, we will examine
the instructions. The first instruction is as follows: First—
Fraud avoids a contract ab initio, both at law and in equity,
whether committed by a party or his authorized agent. That
is law laid down in the language of this court, substantially, in
Strayhorn v. Giles, 22 Ark., 517. '

Second—The second instruction is in these words: The mis-
representation of a fact, known by the party making the state-
ment to be untrue, amounts to a fraud in law, if the misrepre-
sentation be naturally calculated, or be expressly intended to in-
duce a person to act thereon, so that he may be prejudiced.
There is no substantial objection to this as applied to the facts
of this case.

The other instruction given for plaintiff below, to the giving
of which defendants below excepted, are as follows:

Third—The law requires good faith and fair dealing between
the parties to a contract, and it is well settled both at law and
in equity that a contract may be avoided for a fraudulent con-
cealment or misrepresentation of a material fact or defect known
to the vednor and not discoverable on ordinary inspection by the
vendee. And if the jury find from the evidence that said notes
or any of them were worthless, and not on solvent parties, and
that the defendant fraudulently concealed such facts from the
plaintiffs they may find for the plaintiffs.

Fourth—1If the jury believe, from the evidence, that the de-
fendant at the time he delivered said notes to the plaintiffs knew
that the makers of the same, or any of them, were insolvent and
he induced the plaintiffs, by means of surreptitious information,
to believe them to be good and on solvent parties, and that said
notes were wholly an inadequate compensation for the value of
said horses and mules, they may find for the plaintiffs.

Sizth—If the jury believe from the evidence that the defend-
ant, falsely and with intent to cheat and defraud the plaintiffs,
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represented said notes to be good, and on solvent parties and
collectable by law, and that plaintiffs were prejudiced by such
representations, they may find for the plaintiffs.

Seventh—If the jury find from the evidence that defendant
by falsely representing said notes to be good, and on solvent par-
ties, induced the plaintiffs to sell and deliver to the defendant
thirty-three head of horses and mules, and accept said notes in
part payment for the same, and executed to him a bill of 'sale
therefor, and that plaintiffs have been damaged, they may find
for the plaintiffs. '

Ninth—The jury will render their verdict in accordanée with
the preponderance of the testimony that they may beliéve to be
true. S

Tenth—TIf the jury find for the plaintiffs they may assess the
damage according to the proof, in any sum not exceeding three
thousand dollars. B

Eleventh—In order to make the defendant liable inﬂamages
for his false misrepresentation and fraudulent concealment of
the solvency or insolvency of said notes, it is not necessary that
he should have endorsed the same, nor is it necessary that the
plaintiffs should have first sued the makers to insolvency. -

Twelfth—TIf the jury find fro mthe evidence that the defend-
ant intentionally misrepresented a material fact, or that he pro-
duced a false impression by either words, or acts, in order to
mislead or to obtain an advantage of the plaintiffs, they may
take such facts into consideration as evidence of manifest fraud.

In view of the implied admissions in the answer of the
insolvency of the makers of the notes, and the established and
undisputed fact that plaintiffs below, in due time, between the
8th and 29th days of January, 1874, tendered back the notes
and money and demanded the horses and mules, and thereby
gave notice of the purpose of rescinding the contract, we find no
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substantial objection to any of these instructions, some of them
are obnoxious to the objection, the result of a habit so common
in this State, of stating a single proposition of correct law ap-
plicable to the case, but not involving all the law or fact involv-
ed, and asking for the jury to be instructed that on such partial
proposition the jury must find for the plaintiff or defendant, as
the case may be.

As the whole law cannot always be embodied in one or two
propositions, this conclusion might be tolerated, if the body of
the instructions so concluding contained every material proposi-
tion necessary to be established in order to entitle the party to
a verdict, otherwise this stereotyped “find for the plaintiff” had
better be left off.

It was certainly an indispensable part of the plaintiff’s case,
which he clearly established in proof and the fact was not denied
in the answer, that he had offered to rescind the contract before
suing for damages for deceit. Chitty on Contracts, page 362, et
seq., to 369.

Without this proof or admission, his case was not made out,
and a batch of thirteen instructions, aside from the admission,
ought to have contained this proposition, whereas they do not,
and in view of the issue it was not necessary.

The tenth instruction confined the damage to the amount
mentioned in the declaration, “in accordance with the proof,”
that was rather beneficial than hurtful to Winter, for the jury
were told thereby that they must measure damage “in accordance
with the proof,” and in no event could they go beyond the
amount laid in the declaration.

This confined the measure of damage to the proof of damage,
when it might admit of question whether it might not have been
left to the jury to say whether there, was shown here such evil
intent, or gross fraud, as might justify them in giving punitive



30 Ark.] NOVEMBER TERM, 1875. 377

Winter ve. Bandel, et al.

damages. Sedgwick, in his work on the measure of damages,
says: ‘“Where there is a question of fraud, malice, gross negli-
gence or oppression, a jury may give punitive damages.” See
Sedgwick on Measure of Dam., page 88 (Margin); ib., 454;
Graham v. Roder, 5 Texas, 141.

Mr. Sedgwick further says that, in an action ex delicto, there
must be an evil motive in the wrongdoer in all cases to entitle
the plaintiff to punitive damages, Sedgwick M. of Dam., 472,
(Margin).

This case sounds in tort, and the existence of evil motive
towards plaintiffs, if any, was a question for the jury, and might
have been left to them by the court, although, perhaps, the evi-
dence might not have satisfied the minds of the jury to give such
damages, '

The tenth instruction, however, evaded this question, and con-
fined the jury to the damage proved within the limit laid in the
declaration, to which there can be no reasonable objection.

The sixth and seventh grounds for new trial are the refusal
to give, and modifications, of defendant’s instructions.

The court refused the following enumerated instructions ask-
ed by the defendant to be given to the jury, or modified them,
to-wit:

First—The ground of the charge in the plaintiff’s action is
that the defendant falsely represented certain papers, introduced
in proof herein, as being upon good and solvent parties, and be-
fore plaintiffs can recover they must establish satisfactorily to
the jury that said papers are not collectable, and this proof can
only be made by showing that the plaintiffs have appealed to the
appropriate tribunal provided by law for the enforcement of the
same in a legal way.

The court below refused this instruction as asked, but gave the
first part of it, modifying it by, striking out all the last clause,
from and including the words “this proof can only be made,”
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ete. This was correct, a return of nulla bona, as we have before
indicated, was not the only evidence of insolvency.

It ought to have been stricken out for another reason, the
insolvency was admitted by the legal effect of the answer.
Gantt’s Digest, section 4608.

Second—The. plaintiffs in their action charge and rely upon
fraudulent representation constituting an action for deceit ac-
cruing from false representations as to the solvency of the notes
in controversy, and any proof that defendant warranted the sol-
vency of such notes necessarily destroys the truth of such charge
for if defendant made a warranty, plaintiffs must rely on same,
and bring their action thereon. '

The law.is generally the exact reverse of this instruction, and
is 50 in this case. Where there is a false warranty which con-
tains elements of fraud and deceit in it, the party has his elec-
tion to affirm the contract and sue upon the breach of warranty,
or repudiate it, offer a return of all which was received under
it, and to rescind and sue for damages. Chitty on Contracts,
366 and 369 ; Chitt’s Pls., 187 (margin) : Dougl,, 21; 2 East.,
446 ; 2 Starkie, 162.

In this case there was an offer to rescind, and if there was
fraud, the plaintiffs below thereby placed themselves in posi-
tion to sue for full damages, regardless of the value of the insol-
vent notes.

Fourth—To constitute a valid contract, the parties must be
able to contract, willing to contract, and have equal opportuni-
ties to investigate the subject of the contract, and actually con-
tract thereon, and if the jury believe from the evidence that the
plaintiffs in this action were capable of contracting, were willing
to contract, and had an equal opportunity with defendant to
make a full, fair and perfect investigation of the subject of the
contract, any representation of the defendant as to the value of
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the notes in controversy is immaterial, for the law presumes that
any capable person, with equal opportunities to judge of the sub-
ject of the contract and its surrounding, has contracted advisedly.

This instruction was good law in a case which it fitted, but in
this was abstract and misleading.

There was no evidence even tending to show equality of op-
portunity of judging.

The important question here was the solvency of the payers,
which Winter knew better than a strange horse drover, for they
were his customers ; he knew them—plaintiffs did not.

The question would have been different if it had involved a
question of the quality of the paper upon which the notes were
written, or the penmanship or that the notes were whole and
untorn, or were eaten by mice or moth. These would have been
facts patent to each alike, and in such case both having eyes must
use them. But the solvency of the maker of a note is not dis-
coverable on mere inspection. No expert has yet reached such
proficiency as to be able to look at a note and tell whether its
maker can pay it or not. This instruction was properly refused.

Seventh—If the jury find from the evidence that the defend-
ant refused éo endorse the notes in question, such refusal is
strong evidence that the plaintiffs took said notes with the risk
as to their value and collectability.

This ecircumstance is evidence of the fact sought to be estab-
lished, but the court should not have indicated what weight the
jury should give it, as intended by the mover in using the word
strong. It was for this reason properly refused.

EBighth—Without a written guarantee or endorsement for a
consideration of the notes in question, the defendant is only re-
sponsible for the genuinenéss of said notes, that his title to the
same is good, that same have not been paid, and that there are
no just debts against the same.
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This instruction was clearly not law, and was properly refus-
ed. It, in effect, would have withdrawn from the jury the con-
sideration of the whole question, which was one of fraud, which
is a mixed question of law and fact, to be submitted to the jury
under proper instructions, and to be established by competent
proof. Dodd v. McCraw, 8, Ark., 83.

Ninth—The jury, in arriving at a conclusion in this case,
must consider the opportunities of information of the respective
parties, for if such means of information and inquiry are made
alike accessible to both, so that with ordinary prudence or vigi-
lance, the parties might respectively rely on their own judgment,
they must be presumed to have done so; or if they have not so
informed themselves, the complaining parties must abide the
consequences of their own inattention and carelessness, for if the
attention of the plaintiffs was called to the veritable notes
delivered to them in part payment for the horses and mules in
this controversy, or to the bulk of notes out of which these notes
were selected and picked, ordinary regard and attention to their
own interest required them to ascertain or know the solvency or
money value of such notes.

The court below refused this instruction, and gave it as modi-
fied by striking out all of it after the words “if ¢hey have not
so informed themselves,” inclusive.

The court should have rejected all of this instruction, for the
reason, among others, which we-have given for sustaining the
ruling of the court below in refusing the fourth instruction, with
this difference—taking the ninth entire it is not good abstract
law. For if the complaining party is not informed and the
other is, he certainly is not bound to hunt up evidence to con-
vince himself, or, in default, be at the mercy of a cunning rival.

Tenth—In actions for deceit, before the plaintiff can recover,
the jury must find' that, taken by surprise, the plaintiffs relied
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on the representations of defendant, but if the evidence shows
that plaintiffs selected Bob Sherman, at their instance, to pick
said notes out from among the lot or bulk of notes offered by
defendant in part payment for the horses and mules in question,
that such selection of the said Sherman, or any one else, was a
waiver of any confidence or reliance they may have placed upon
the representation of defendant Winter, as to the solvency or
money value of said notes, so selected by the said Sherman, and
delivered to and received by said plaintiffs in part payment as
aforesaid, and the jury may find for defendant.

This instruction the eourt refused to give without adding the
words “provided said Sherman had been introduced to prove
the same.” As Sherman had not been so introduced, this instrue-
tion lost all force.

If it had been the lawt that Sherman’s selection by plaintiffs,
after the trade, to pick out the notes, the plaintiffs were to have
out of a lot of other notes, released Winter from all respon-
sibility, then these facts could have been proven by any compe-
tent witness.

The instruction should not have been given with or without
the addenda. In view of all the evidence it was calculated to
mislead the jury. It was proven that Sherman was a compara-
tive stranger himself at Camden, and that fact was unknown to
plaintiffs, and the jury could have found from the evidence that
Winter knew this and the apparently fair effort, and anxiety of
Winter to have a third party, to be selected by plaintiffs, to pick
out the notes, may have been, if he intended fraud, a part of his
scheme to lull suspicion; and to relieve himself from responsi-
bility, and when Leake and Salle and Brown, experienced
attorneys, refused the work it is a little remarkable that it shounld
fall upon Sherman, a comparative stranger of short residence in
the place, to do the work.
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It ought to have been left to the jury to say what influence
Winter may have gotten over plaintiffs through confidence in
him, and what influence he may have had in having Sherman
selected for this work, for plaintiffs swore that Winter recom-
mended Sherman to them for it, and should not have been told
that if they found the fact, which was undisputed, to be true,
that Sherman was selected for this work by plaintiffs and did it
for them, that Winter was thereby released and that too without
regard to the character of the bundle of notes from which the
selection was made, perhaps the best were insolvent.

We have not overlooked the statement g;hat in the bundle were
some better notes than those Sherman selected.

That might tend to prove either of two opposite propositions,
either that Winter had ploughed plaintiffs’ heifer, that is, got an
undue influence over Sherman, or overreached him, or else that
Sherman did not select well ; nor have we overlooked that other
fact stated by some witness (Davis), Winter’s clerk, that Winter
had told him, before the trade was completed, to take all the
deed of trust notes and cotton notes, from among the other notes
and put them to themselves, and he had done so before the trade
was completed, and the notes given to plaintiff were taken out of
the safe, and were part of the unsecured notes.

It is true that witness says that notes secured by deed of trust
were always kept separate from the common run of unsecured
notes, perhaps this was right, but that the pendency of these
negotiations should have been contemporaneous with this order
to separate the secured notes from the common lot which was
given Sherman to select from, is a coincidence which might have
had its significance, and this tenth instruction tended a little too
much to hedge off its effects.

Eleventh—1If the jury believe from the evidence that said stock
was of dull sale in this market, and were not work or would
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not have sold in money for over fifty dollars on an average, this
is a circumstance tending to prove that defendant did not repre-
sent that said notes and accounts were good and on solvent
parties, but that plaintiffs took the same on their own judgment,
or that of their agent, at their own risk. )

Twelfth—If the jury believe from the evidence that defend-
ant, Winter, refused to indorse said notes and to guarantee the
payment of the same, this is a circumstance, where the evidence
is conflicting, tending to prove that plaintiffs took and received
the same on their judgment and at their own risk, and if the jury
believe that plaintiffs so took and received them, they will find
for the defendant.

These instructions should have been given, for the great
difference in price, and the refusal to guarantee or indorse, are
circumstances tending to prove the supposed fact, and if plain-
tiffs took the paper at their own risk, with full knowledge, they
were not entitled to recover.

Thirteenth—If the jury believe from the evidence that plain-
tiffs, prior to or about the time of said sale, inquired into the
exemption laws of this State, and were advised as to the amount
of property exempted from sale under legal process by said
exemption laws, this is a circumstance, taken in connection with
Winter’s refusal to indorse or guarantee said notes, from which
the jury may infer that plaintiffs knew, or ought to have known,
that some of said notes were not collectible by legal process, and
if the jury so infer they will find for the defendant.

This instruction was properly refused for while the jury from
this evidence might infer that plaintiffs might suspect that some
of the notes were not collectible, which is a very doubtful infer-
ence, yet such inference would not justify the jury in finding no
fraud in defendant’s conduct, and therefore to find for him.

This is a little too strong. Suppose they knew some of the
notes to be insolvent, if enough were solvent to secure the cash
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value of horses and mules, might the plaintiffs below not still
have traded ?

If there was no other objection, this instruction should not
have been given, because, after stating but a single proposition,
too narrow to cover the law of the case at best, containing but a
proposition of circumstantial evidence, tending to prove a fact,
and from this alone the court is asked to instruct the jury that
they must “find for defendant.”

Fourteenth-—Notwithstanding the jury may believe from the
evidence that the defendant represented said notes to be good
and on solvent parties, yet the jury cannot find for plaintiffs in
this action unless the plaintiffs have shown by evidence that they
prosecuted said notes to judgment, and that execution has been
returned thereon unsatisfied, or that the makers of said notes are
dead and their estates insolvent and unable to pay anything on
said notes.

This instruction was properly overruled.

In a suit on a contract of guarantee of solvency, it would have
been correct but in this was inapplicable for reasons above given.

The defendant excepted to the ruling of the court, in refusing
him permission to argue his instructions. We are not apprised
of the reasons for the refusal, or the time and circumstance of
it. While a court should be always, to a reasonable extent,
ready to hear argument and authority and it is the constitutional
right of litigants to be heard, yet on such questions as this there
is some discretion vested in courts, and, where we find no other
error, we should not reverse a case for this,

We find that the court erred as above indicated in refusing to
allow the questions to be propounded to plaintiffs’ witnesses, and
in refusing to give the eleventh and twelfth instructions asked
for by defendant, and for these errors should have sustained the
motion for new trial on the third and sixth grounds, and for
these errors the judgment is reversed.

Mr. Justice Harrison did not sit in this case.
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Woop aND wire vs, TERRY, et al.

1. DEMURRER: Reaches back to the first defective pleading under the Code
practice.
Under the Code practice a demurrer reaches back to the first defective
pleading, as at common law.
2. MARRIED WoMAN: Ewxecutory contract to convey land.
The executory, and unacknowledged contract of a married woman to con-
vey her real estate, is void.
Lstoppel.
No estoppel can accrue against a married woman in regard to land not
held as her separate estate.

APPEAL from Ashley Circuit Court.
Hon. J. T. Erurorr, Circuit Judge.

3.

Farr, for appellants,

As to right of action, cited Rose’s Digest, p. 799, secs.
36-7-8-9-40-1, and cases cited; 9 Ark., 569; and as to validity
of reply, Code of Pr., p. 54, sec. 124; Bertrand v. Byrd, 5
Ark.,, 658.

Exgrisg, Cxu. J.:

In October, 1872, John 8. Wood and wife, Mary C. Wood,
brought ejectment, in the Ashley Circuit Court, against Robert
Y. H. Terry, Wm, T. Terry and Alonzo S. W. Terry, for a tract
of Jand.

The complaint states, in substance, that the plaintiff, Mary C.
Wood, is the owner of a tract of land in Ashley county, contain-
ing about two and ome-half acres, situated in the northwest
quarter of section 14, township 17 south, range 7 west, described
as follows, etc. (Here the land is described by metes and
bounds.) That the plaintiff, Mary C. Wood, is the wife of the
plaintiff, John 8. Wood. That the plantiffs are entitled to the
possession of said land; that defendants hold possession thereof
without right, and for one year and fifteen days past have unlaw-
fully kept plaintiffs out of possession. Prayer for judgment for

30 Ark.—25,
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the land and $700 damages for being kept out of possession, etc.
The answer of defendants contains two paragraphs:

Pirst—That they are not guilty of unlawfully keeping plain-
tiffs out of the premises.

Second—In substance, that on the 22d Dec., 1870, plaintiff,
Mary C. Wood, entered into a contract with J ohn Miller, a copy
of which is filed and made part thereof, whereby she agreed to
convey the premises described in the complaint to said Miller, on
performance of the contract on his part. That afterwards, on
the 7th July, 1871, defendants purchased the premises of Miller,
paying him $400 for improvements he had puton the place, and,
by and with consent of plaintiffs, undertaking and agreeing to
perform Miller’s part of the contract. The plaintiffs,. by and
with the consent of Miller, agreeing and undertaking to convey
said premises to defendants upon their performance of said Mil-
ler’s part of the said contract; and the plaintiffs further agree-
ing to extend the time of performance nine months. All of the
last mentioned agreements were verbal, and not in writing. De-
fendants say that they have long since performed said Miller’s
part of the contract, and that plaintiffs are now, and have been
for more than twelve months, in possession of the house built
by defendants under said contract, Wherefore they pray judg-
ment that plaintiffs convey to them the land, and that their
possession be quieted, and for other relief.

The contract between Mrs. Wood and Miller, made an exhibit
to the answer of defendants, is in substance as follows:

This agreement, made this 22d December, 1870, by and be-
tween M. O. Wood, of the town of Hamburg, etc., of the first
part, and John MMiller, of said town, etc., carpenter, of the sec-
ond part, witnesseth, that the said John Miller, for and in con-
sideration of one dollar to him in hand paid, etc., and for the
consideration hereinafter mentioned, doth covenant, promise and
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agree to and with the said Mary C. Wood, that he, the said John
Miller, will, within the space of nine months from the date here-
of, in good and workmanlike manner and according to the best of
his art and skill, well and substantially erect, build, set up, and
finish one house at Hamburg, of the dimensions following, viz:
Forty fcet long and thirty-two feet wide, containing four rooms
sixteen feet square, ten feet from floor to joist, and a hall eight
feet wide, extending across the center of the house, the ceiling to
be rough. Said house is to be built with good, solid pine lumber,
the outer lumber to be heart, and such other materials as are nec-
essary, furnished by the said John Miller, with the exception of
shingles, chimney and nails. Said house is also to have portico
in front, and one coat of paint on the outside. In consideration
whereof, the said M. C. Wood doth covenant and promise to and
with the said John Miller to convey unto the said John Miller
three acres of land containing mill and all implements belonging
thereto. The said John Miller to manage said mill as his own
provided the said Miller does not comply with his contract with-
in the time aforesaid, he is to return unto the said M. C. Wood
said mill in good order, allowing the said M. C. Wood reasonable
rent for the use of said mill, and provided the said John Miller
 attaches any improvements to said mill from the time he re-
ceives it, and provided that he has to return said mill unto said
M. C. Wood, he the said John Miller, is to be allowed a rea-
sonable compensation for said improvements.

This paper is signed by Mrs. Wood and John Miller, but does
not appear to have been acknowledged before any officer by Mrs.
Wood, or is her husband a party to it.

To the answer of the defendants, the plaintiffs filed a reply in
substance as follows:
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The plaintiffs, John T. Wooed and Mary C. Wood, in reply
to answer of defendants, state that it is true, as stated in sec-
ond paragraph of answer, that plaintiff, Mary C. Wood, en-
tered into a written contract with John Miller, whereby she
agreed to convey the premises described in the complaint to
said Miller upon the performance by said Miller of his part
of the contract. It is true that defendant, on or about the 7th
July, 1871, purchased of said Miller his interest in said prem-
ises, and agreed and undertook to perform his part of said con-
tract, and that plaintiffs agreed and undertook to convey to de-
fendants said premises upon their performance of said Miller’s
part of the contract; and if it be true, as stated by defendants,
that they paid Miller $400 for improvements he had put on said
premises, plaintiffs have no knowledge of it. Plaintiffs further
state that it is not true, as stated by defendants, that plaintiffs
agreed to extend the time of performance of said Miller’s part
of the contract nine months; and it is also not true that defend-
ants had long since performed said Miller’s part of said con-
tract, but said contract remains still unperformed as to said Mil-
ler’s part thereof. Plaintiffs admit that they are in possession of
the house, but say that it was built on plaintiff M. C. Wood’s
land, on the site designated by plaintiff to defendant. That plain- -
tiffs are now, were then, and, for a long time previous thereto,
had been in peaceable and uninterrupted possession of the same;
that they never in any wise aceepted said house as a performance
of the contract, nor in discharge of defendants’ or Miller’s part
of the same; but on the contrary they told the defendants repeat-
edly while they were building said house, that they were not
building it according to the contract, and that they would not ac-
cept it. That defendants, against the remonstrance of plaintiffs,
and in violation of said contract, used in the construction of said
house, material different and inferior to that required by the
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contract, and afterwards abandoned the contract and refused to
perform the same, leaving the house unfinished. That the use
of said inferior material was with intent to defraud plaintiffs,
and not to perform the contract according to the terms thereof.
That the work done by the defendants on said house was done in
a very unworkmanlike manner, and with full knowledge by de-
fendants of the plaintiffs’ objections thereto wherefore they pray
judgment, ete.

The defendants demurred to the reply on the grounds:

First—That said reply does not state facts sufficient in law.

Second—Said reply is a departure in pleading from the com-
plaint,

The court sustained the demurrer, and the plaintiffs declin-
ing to plead further, the court dismissed the cause at the costs of
plaintiffs, and they appealed.

The answer was an attempt, under the Code practice, to set
up an equitable defense and counter claim in the nature of a bill
for specific performance, Gantt’s Digest, sec. 4569-70, 4465.

It seems from the complaint and answer that Mrs. Wood, a
married woman, was the owner of a small tract of land, which
is the subject of the suit, as well as of the lot in Hamburg, on
which Miller agreed to erect the house.

By the contract between Mrs. Wood and Miller, made an ex-
hibit to the answer, Miller agreed to erect for Mrs. Wood, in
Hamburg, within nine months from the date of the contract, a
house of specified dimensions, materials, ete., in consideration
whereof she agreed to convey to him the tract of land in suit, on
which there was a mill. Miller was to use the mill as his own
property until the time specified for the completion of the house,
and if he failed to comply with his contract within the time
specified, he was to restore the mill to Mrs. Wood in good order,
allowing her reasonable rent for the use thereof, and if he at-
tached improvements to the mill and had to surrender it by reason
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of failure to perform his part of the contract, he was to be al-
lowed reasonable compensation therefor. Such seems to be the
substance and effect of the contract between Mrs. Wood and
Miller.

The appellees aver in the answer that when they purchased
the Mill tract of Miller, and agreed to perform his part of the
contract with Mrs, Wood, appellants agreed to extend the time
of performance nine months. This the reply denies.

The appellees also aver that they performed the contract of
Miller. This the reply denies, and states in what their failure
to perform his contract consisted. Appellants deny that the
house was built as agreed by Miller, or of such materials as he
agreed to furnish, and aver that appellees abandoned the contract
and refused to finish the house. Appellants deny that they ac-
cepted the house, but admit that they are in possession of it, be-
cause located on ground belonging to Mrs. Wood.

Tf the answer be regarded as setting up a valid defense, or
counter claim for specific performance as prayed, we are at a
loss to see why the denials in the reply, of material allegations of
the answer, should not have been held sufficient to put the appell-
ees on proof of such allegations.

We are at loss also to conjecture why the court below, if it
deemed the answef good and the reply bad, dismissed the suit
on sustaining the demurrer to the reply, thereby leaving both
parties just as they were, without relief, instead of transferring
the cause to the equity side of the court, and decreeing the appel-
lee’s title as prayed in the answer. Gantt’s Digest, 4465.
Perhaps the court thought the answer a good defense to the suit
at law, but a bad showing for relief in chancery.

But under the Code practice, as well as by the common law
system of pleading, the demurrer to the reply went back to the
answer, and if it was bad, the judgment on the demurrer should
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have been against the appellees, who put in the bad answer. In
other words, the demurrer goes back to the first bad pleading, no
matter by whom put in. Newman’s Plead. and Prac., 651.

Was the contract made by Mrs. Wood, a femme covert, exhib-
ited with the answer, to convey a tract of land owned by her to
Miller upon consideration that he would build for her a house
on another piece of ground owned by her, and of which contract
appellees claim the benefit by verbal substitution, valid at law
or enforeible in equity ? '

By statute, “A married woman may convey her real estate, or
any part thereof, by deed of conveyance, exccuted by herself and
her husband, and acknowledged and certified in the manner here-
inafter provided.” Gantt’s Digest, sec. 838.

The acknowledgment of the wife must be made before the
proper officer, in the absence of the husband, and substantially
in the form preseribed, in order to pass her title, Ib., 849.

In McDaniel v. Grace et al., 15 Ark., 465, the power and dis-
abilities of the wife to convey her real estate, at common law and
under the statute, were discussed, and it was held that if she
could authorize a conveyance to be made for her by power of
attorney at all, the execution of the power should be acknowl-
edged by her in the same mode in which the statute requires her
to acknowledge the execution of a deed.

In Stillwell & Wife v. Adams et al. ex., 29 Ark., 346, it was
held that whilst the constitution of 1868 enlarged the capacity
-of the femme covert to take and hold a separate estate, and to
devise or bequeath it, no power was conferred on her to sell
or convey her estate, as if a femme sole, but as to selling
or conveying her estate, she continued under the same disabili-
ties that rested upon her before the adoption of the Constitution.

In that case the wife joined the husband in the execution of
a mortgage upon real estate to secure a joint note made by them,
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but the certificate of acknowledgment failed to show that the
wife acknowledged the execution of the deed on an examina-
tion apart from the husband. It was insisted that whilst the
certificate of acknowledgment, by the wife, was defective for
the purposes of registration, the deed was nevertheless good as
between the parties, to pass her title, but the court held the deed
invalid as to her. The court also held that whilst a married wo-
man may charge her separate property in equity with debts
contracted by her with reference to it, yet the note in question
was void as a personal contract with the wife, and there was
nothing in the bill to show that the mortgaged property was the
separate estate of the wife, or that she had any separate estate,
or contract in reference toany suchestate, in executing the note,
and that no decree could be rendered on the note against her.

Tn this case Mrs. Wood did not attempt to convey the tract of
land in suit. She signed an agreement to convey, which was not
acknowledged at all, nor signed by her husband.

By the general principles of law, says J udge Story, a married
woman is, during coverture, disabled from entering into any
contract respecting her real property, either to bind herself or to
bind her heirs. And this disability can be overcome only by
adopting the precise means allowed by law to dispose of her real
estate, as in England by a fine, and in America by 2 solemn
conveyance. 2 Story Egq. Juris., sec. 139.

There may be exceptions, in cases where a separate estate is
vested in the wife with power of disposal (ib., sec. 1392) but’
there is nothing in the pleadings in this case to take it out of the
general rule. Butler v. Buckingham, 5 Day, 501.

An agreement by a femme covert, with the assent of her hus-
band, for the sale of her real estate, is void, and cannot be
enforced in chancery against her. Butler v. Buckingham,
supra; Hilliard on Vendors, p. 55.
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Glidden v. Strupler, 52 Penn. State R., 400, is a case very
.much like this. Mrs. Strupler entered into a contract, signed
only by herself and not acknowledged, to sell her lot for $65.
Ten dollars of the purchase money and a year’s interest were
paid to her. The purchaser took possession, commenced build-
ing a blacksmith shop which was blown down, he hauled the
materials away, and assigned his contract to the defendant, who
erected on the lot a house worth $350. The plaintiffs (Strupler
and wife) lived on the adjoining lot whilst the improvements
were being made, and made no objection, indeed they seem to
have acquiesced in the erection of the improvements. The hus-
band and wife brought suit for the lot.

The court held that the contract of the wife to convey the lot
was void, and had neither a legal nor equitable obligation, that
equity could not breathe life into a legal nonentity.

That positive acts of encouragement which might operate to
estop one sut juris, will not affect one under legal disability, and
a wife can do or forbear to do no act to affect her property,
unless settled to her separate use,

The question of the wife’s liability to make compensation for
improvements was discussed, but no such question is before us
now,

Whether the appellees have any remedy against the appell-
ants for money paid by them to Miller for any improvements he
may have attached to the mill, over and above the value of the

- rents, or for the value of the house erected by appellees on Mrs.
Wood’s lot in Hamburg, we are not now called upon to decide,
on the case made by the pleadings, and judgment appealed from:

The judgment of the court below must be reversed, and the
cause remanded with instructions to the court to render judg-
ment against the appellees on their demurrer, thelr answer be-
ing bad, and for such further proceedings as may be had in the
cause according to law and not inconsistent with this opinion.



