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TOIINSON et al. vs. NUNNERLY. 

1. VENDOR'S LIEN • Merger of. 
A vendor who executes a bond for title and subsequently, but before pay-

ment of the purchase money, executes a deed to the purchaser, thereby 
looses his lien under the bond and acquires a vendor's equitable lien. 

2. - Assignment without recourse. 
The assignment "without recourse" of a note executed for the purchase 

money of land does not carry with it the vendor's lien. 

APPEAL from Chicot Circuit Court in Chancery. 
Hon. HENRY B. MORSE, Circuit Judge. 

Garland, for appellant. 

The endorsement without recourse deprives the assignee of the 
lien, 27 Ark., 229; Ib., 292; Ib., 518; Ib., 557; 26 Ib., 617; 27 
Ark., 563, and cases cited. Maricin v. Lynman, 15 yes. (1 
Lead. Ca. in Eq., 113), Adams Eq., 126 et seq. 

The deeds merged and destroyed the lien if one existed, and 
the purchasers were innocent. They will be protected. 15 Ark., 
55; 18 lb., 142; 1 Lead. Ca. in Eq., 277; 2 Story's Eq., p. 481, 
see. 1,229 ; 7 Wheaton, 46; Scott v. Orbison, 21 Ark., 202, and 
cases cited above. 

Reynolds, for appellee. 

WALKER, J.: 

The complainant alleges that John Canan sold to Gabriel C. 
Tohnson and James H. Mabry 968.45-100 acres of land, for the 
payment of which they executed to Canan four notes, each for 
$1,210.56 1-4, due respectfully January 15th, 1858, 18,59, 1860, 
and 1861, and that Callan executed to them his bond, by which 
be bound himself to make title to the land upon payment of the 
notes. 

The bond was recorded December 12th, 1857.
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The note due in 1861 was assigned by Canan to W. II. Allen 
or order, and by Allen, without recourse on him, to aomplainant. 

By force of these assignments complainant claims a lien upon 
the land for the payment of which it was given, and for the con-
veyance of which the bond. was 'executed, and to be subrogated 
to the rights of Canan. 

It is further alleged that part of the land sold by Canan to 
Johnson and Mabry was, in 1869, under a decree of court, sold 
as the property of Johnson to Jos. W. Carroll; that Mabry is 
dead, and that David Dickinson and Martha Dickinson, former-
ly the wife of Mabry, as well as William A. Miller, have an in-
terest in a portion of the land, purchased at a sale of the lands 
of the estate of Mabry. These parties are made defendants to bill. 

The answer of Miller is, in substance, that he purchased a part 
of the land belonging to the estate of Mabry at a sale under an 
order of the Probate Court ; that he was an innocent purchaser 
without notice of the existence of the supposed lien set up by 
plaintiff, and that in fact plaintiff has no lien on the land. 

Defendant Dickinson and wife, Johnson and Carroll set up, 
the defense of purchases without notice, exhibit their deed as 
evidence of title, and rely upon the ground of ddense, that 
Canan, after he executed his bond for title to Johnson and Mabry 
executed to them deeds for the land so covenanted to be conveyed 
by force of which the bond became merged in the deed. 

The assignment to plaintiff was made by Allen "without 
recourse on him," and that in fact plaintiff held no lien upon the 
lands. 

This brief reference to the defense set up in the answer, will 
suffice to show what the material issue between the parties is, 
that the complainant the holder of the note by assignment, claims 
a lien on the lands, and has filed his bill to subject it to sale to 
satisfy his debt. The defendants deny that such lien exists.
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The case was set for hearing upon the pleading and exhibits. 
There was no evidence taken. The court decreed in favor of 
the complainant for $2,088.16, with ten per cent. from the 31st 
March, 1873, and declared a lien in favor of complainant upon 
the lands sold by Callan to Johnson & Mabry, and that they be 
sold to pay the debt so found. 

The defendant appealed; the defense presents two questions: 
First—Was the bond for title merged in the deed subsequently 

executed by Canan to Johnson & Mabry. 
Second—Admitting such not to have been the effect of the 

deed upon the bond, did the plaintiff acquire a right of lien by 
force of the assignment made without recourse by Allen. 

As regards the first proposition, we may remark, that the bond 
for title had in many respects the properties of a mortgage. 
Aroore v. Anders, 14 Ark., 628. And if Canan had retained the 
ownership of the note, and had not made an absolute deed to 
the land, the lien would have been perfect in him and he might 
have enforced it against all subsequent purchasers. 

By executing a deed for the land, he, in effect relinquished his 
lien under the bond in the nature of a mortgage lien, and took 
in lieu thereof a vendor's lien, which does not follow the note 
by assignment. Shall v. Biscoe, 18 Ark., 142. The effect of 
the execution of the deed of assignment upon the rights of the 
assignee, neer not be considered in this case. But if the bond 
should still be held in force (which we. think is not the case) we 
have held, that where the assignment is made without recourse, 
it does not carry with it the rights of lien. Williams v. Christian, 
23 Ark., 255. 

The only qualification to this rule is, in cases when after an 
assignment, without recourse, the note has been taken up by the 
vendor and re-assigned, whereby the note and lien are again 
united in the same party, as held at the last winter term of this 
court in the case of Bernay v. Field & Dolley.
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But no such assignment is shown in this case. We must hold 
that plaintiff held no lien n-rm p tbe l'Thrl s for tbe payme-t of the 
note; that Canan having merged the bond lien into a vendor's 
lien, that alone remained to him and would not pass to the ass-
ignee even upon an assignment with recourse upon the assignor, 
and that whether the lien be considered a lien under the bond for 
title or a vendor's lien upon a conveyance by deed, no such lien 
exists. The only rights of the plaintiff by force of this assign-
ment was personal and against Johnson and the estate of Mabry 
for any balance due on the note. 

The court below erred in rendering a decree in favor of com-
plainant, under the state of case presented, the bill should have 
been dismissed.


