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MOoOTT vS. THE STATE.

1. CRIMINAL PLEADING: Indictment for arson, etc.

No allegation of ownership is necessary in an indictment for arson of a
public building; but there must be an allegation of a felonious in-
tent.

2.—The provisions of the constitution of 1868, that no person could be
held to answer a criminal offense, unless upon presentment or in- ~
dictment, except the offenses named therein, must be construed with
reference to the common law meaning of the term indictment; and,
while the legislature may dispense with mere matters of form, the
substance of a good common law indictment must be preserved.
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Encuisg, C. J. The appellant was indicted in the circuit -
court of Poinsett county, for arson; the venue was changed, on
his application, to the circuit court of Cross county, where he
was tried on the plea of not guilty, and the jury found him
guilty; he moved in arrest of judgment, which was overruled
and he was sentenced to the penitentiary. After sentence, he
offered to file a motion for a new trial, which the court refused
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him permission to do, and he excepted, and obtained an ap-
peal.

The cause assigned for the arrest of judgment is, that the
facts charged in the indictment do not constitute a public
offense, within the jurisdiction of the court.

The indictment, after the usual caption, is as follows:

‘“The grand jurors of Poinsett county, duly impaneled, sworn
and charged, in the name and by the authority of the state
of Arkansas, accuse George W. Mott of the crime of arson,
committed as follows: That the said George W. Mott, on or
about the 6th day of September, 1873, in the said county of
Poinsett, did wilfully and maliciously set fire to and burn the
court house of Poinsett county, in the town of Harrisburg, con-
trary to the form of the statute in such case made and provided,
and against the peace and dignity of the state of Arkansas.”

This is a code form of indictment upon sec. 1340, Gantt’s
‘Dig., p. 338, which provides that: “If any person shall wil-
fully and maliciously burn, or cause to be burned, any state
house, court house, prison, church, bridge, or any other public
building, although not herein specially named, such person, on
conviction, shall be adjudged guilty of arson.”

Where private property is the subject of arson, the owner-
ship of the structure burned must be alleged in the indict-
ment, but this is not necessary in an indictment, like the one
before us, for burning a public building. 2 Bish. Crim. Pr.,
sec. 53, 54; State v. Roe, 12 Vt., 93; Stevens v. Commonwealth,
4 Leigh, 683.

The word, ‘“‘feloniously,” must, of course, occur in the
indictment, where the offense is a felony, as it is at com-
mon law. Bish. Crim. Pr., sec. 57; 2 Wharton Crim. Law,
sec. 1637.

By our statute, every person convicted of arson, shall be )
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imprisoned in the penitentiary for a period not less than two
nor more than ten years. Gantt’s Dig., p. 339, sec. 1343.

By statute, also, a felony is an offense of which the punish-
ment is death or confinement in the penitentiary.. Gantt’s
Dig., p. 325, sec. 1225.

The appellant was indicted for a felony. The indictment
charges that he wilfully and maliciously set fire to and burned
the courf house, but the word, “feloniously,” is omitted.
In the precedents, the words, feloniously, wilfully and ma-
liciously are used. Bish. Crim. Pr., sec. 50.

In Milan v. The State, 24 Ark., 848, this court held that in
indictments for felonies, the criminal act must be charged to
have been done {eloniously.

And in Kdwards v. The State, 25 Ark., 446, Mr. Justice
HARRISON said, that the authcrities, with scarcely an excep-
tion, agree that it is absolutely necessary, in charging a felony,
to charge that the act was feloniously done, citing numerous
authorities. See, also, State v. Josse, 2 Dev. & Bat., 297.

By the constitution of 1868 (art. I, sec. 9), under which the
appellant was indicted, no person could be held to answer a
criminal offense, unless on the presentment or indictment of a
grand jury, except the offenses named, and arson is not one of
the exceptions. Indictment is a common law term, and the
courts have necessarily to look to the common law to ascer-
tain its meaning. And whilst we do not doubt the power of
the legislature to dispense with mere matters of form, the sub-
stance of a good common law indictment should be preserved.
Tf one matter ofsubstance may be dispensed with, another
may be, and where is the limit to innovations?

In Jane v. The Commonwealth, 3 Met., 18, it was held that
in indictments for felonies, under the provisions of the crimi-
nal code of Kentucky, it was not necessary to use the word
feloniously in charging the intent with which the offense was
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committed. There the court seem to indicate that the legisla-
ture of Kentucky was under no constitutional limitation in
preseribing what was material in indictments.

In the later case of Rkodes v. Commonwealth, 2 Duval, 159,
the court said: “On the subject of indictments our criminal
code recognized and established the common law, rightly un-
derstood and rationally applied. It dispenses with form and
requires substance only. And what is now substance at com-
mon law is substance under the code.”

Such, too, have been the tenor and effect of our decisions.

And this court has repeatedly held, as above shown, that in

indictments for felonies, the word ‘“feloniously” is substan-
tive in’ charging the offense—a word that has a fixed and
well defined legal meaning, understood by bench and bar. And
we are not disposed to overrule these decisions, disregard
long used precedents, and follow Kentucky into undefined and
uncertain regions in the interpretation of her criminal code.

It may seem strange to one not a lawyer to hold an indict-
ment bad, for want of a word, or for the use of a wrong word,
but words are often important, and the transactions and
destinies of man and even of nations have not unfrequently
turned upon the use of particular words, and particularly legal
expressions.

The indictment being bad, for the reason stated, it is not

necessary to decide any other question in this case.

The judgment must be reversed, and the cause remanded to
the ecircuit court of Cross county, from which the appeal
was taken, with instructions that the appellant be held sub-
ject to a new indictment in the circuit court of Poinsett county. -




