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Dixon vs. The State.

DixoN vs. THE STATE.

1. PRESUMPTIONS: In favor of circuit court.

When the circuit court set aside the regular panel of grand jurors, and
had another summoned; and the record fails to disclose the ground
of its action, this court will presume that it was done for good cause.

2. WAIVER: Of irregularity in formation of the grand jury.
A defendant, by pleading to an indictment, without moving to set it ‘
aside, waives any illegality in the formation of the grand jury.

——
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3. INDICTMENT: Form of.

A statement, in the indictment, of the facts necessary to constitute the
offense, in ordinary and concise language, and in such a manner as
to enable a person of common understanding to know what is in-
tended, is all that is required.

4. THE RECORD: Need nol recite facts already appearing.

An order changing the venue in a criminal cause need not set forth
the ground thereof, the same appearing in the petition, which is a
part of the record.

5. CirculT CoURT: Authority for holding special lerms of.

The authority for holding a special term of the circuit court, for the
trial of persons confined in jail, is complete when it appears there
were persons in jail awaiting trial before the court, that the time
fixed did not interfere with any other court to be held by the judge,
and was not within twenty days of the regular term; and that the
judge, ten days before the time fixed, make an order therefor, which
was transmitted to the clerk and by him entered upon the record;
and an omission to notify the prosecuting attorney, ten days before
such term, would not affect the jurisdiction or the rights of a de-
fendant.

6. VERDICT: Form of.

The verdict of the jury may be announced orally and entered by the
clerk upon the record; and if in writing and responsive to the issue,
it is sufficient, without the formula, ‘‘in manner and form,” ete.

APPEAL from Hot Spring Circuit Court.

Before the Judge of the Circuit Court of Hot Spring county.
Wilshire & Allen, for the appellant.

The Attorney General, contra.

HARRISON, J. The appellant was indicted in the circuit
court of Clark county for the murder of Nathaniel Y. McCall.
Upon his application to the court, the venue was changed to
Hot Spring county, in the circuit court of which, at a special
term begun and held on the 23d day of March, 1874, he was
tried and convicted of murder in the first degree.

He filed a motion for a new trial, which was overruled; he
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then moved in arrest of judgment, and that motion being also
overruled, judgment of death was pronounced against him.

The first cause assigned for the arrest of judgment was,
illegality in the formation of the grand jury.

It appears from the record that the court, upon the motion
of the prosecuting attorney, set aside the panel of grand
jurors that had been summoned for the term, and ordered
another to be summoned, from which latter the grand jury
was formed; but the ground upon which the first panel was
set aside is not disclosed.

In the absence of any showing in regard to it, we must
presume it was done for good and sufficient cause; yet, if it did
appear that it was improperly set aside, and a valid objection
to the grand jury on that account existed, the defendant, by
pleading to the indictment, without moving to set it aside,

waived it. Gantt’s Dig., secs. 1829, 1831; State v. Brown, 10

Ark., 81; Wilburn v. The State, 21 id., 199; McQuillen v. The
State, 8 Smedes & Marsh, 587; 1 Chit. Crim. Law, 309; Whart.
Crim. Law, 173.

The second was: That the “indictment did not allege facts
sufficient to constitute a public offense.”

The indictment is as follows:

“INDICTMENT—In Clark Circuit Court. February term,
1874. The State of Arkansas against Giles Dixon. The
grand jurors of Clark county, in the name and by the au-
thority of the State of Arkansas, accuse Giles Dixon of the
crime of murder in the first degree, committed as follows,
to-wit: the said Giles Dixon, in the county aforesaid,.on the
30th day of December, A. D., 1873, did wilfully, feloniously,
of his malice aforethought, with premeditation, by lying in
wait, kill and murder one Nathaniel Y. MecCall, then and
there being, by shooting him, the said Nathaniel Y. McCall,
with a certain gun, which he, the said Giles Dixon. in his hands
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then and there held, the same being loaded with gunpowder
and leaden bullets, with intent, him, the said Nathaniel Y.
McCall, then and there to kill and murder, contrary to the
statute in such cases made and provided, and against the
peace and dignity of the State of Arkansas.

“PDUANE THOMPSON, Prosecuting Attorney.”

“It is a general rule,” says Wharton, ““that the special matter
of the whole fact should be set forth in the indictment with
such certainty, that the offense may judicially appear to the
court,” Whart. Crim. Law, 116.

The indictment above set out, though not containing that
minute detail of circumstances attending the killing, usually
found in indictments for murder, alleges every fact or ingre-
dient of murder of which proof is required, and the manner
and the means of the perpetration of the crime are so clearly
set forth that the accused could not possibly fail to know the
specific charge against him, and what he had to meet and
contest upon the trial. A statement of the acts constituting
the offense in ordinary and concise language, and in such a
manner as to enable a person of common understanding to
know what is intended, is all that is required. Gantt’s Dig,,
secs. 1781, 1782, 1796. . .

There is a material difference between this case and the
case of Thomson v. The State, 26 Ark., 323. In that case the
manner of killing was not shown; the indictment only alleg-
ing it to have been done “with a double barreled shot gun,
loaded with gunpowder and leaden bullets,” leaving it uncer-
tain whether by shooting or beating, two modes so materially
different that evidence of one would not be proof of the other.
In this, no such uncertainty exists. The indictment directly
charges the murder to have been committed by shooting, and
the defendant was fully apprised of the nature of the evidence
that would be required to prove the act.
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The third was: That the order for the change of venue was
not in accordance with the statute, and the Hot Spring eircuit
court, therefore, had no jurisdiction of the case.

In support of this objection, it is insisted, that the order
does not specify the cause of removal, and for that reason is a
nullity.

This position of counsel Is, in point of fact, without founda- i
tion. The application for the change of venue was made in '
open court; the defendant’s petition setting forth, as a matter
of course, the only cause for which it might be made, that
the minds of the inhabitants of the county of Clark were so .
prejudiced against him that he could not have a fair and !

_ impartial trial therein, which petition was filed and became a !

part of the record.
The order is as follows:

“Comes the state by her attorney; comes also the defendant
in custody in person and by attorney. The court being fully
advised, it is ordered that the change of venue be granted, and
this cause be removed to Hot Spring county.” f

The order obviously refers to the petition which had been
presented for the change of venue, and the cause set forth
therein for it. The statute does not require so unnecessary
and useless a thing as an express statement, in the order, of
the ground upon which it is made, when that already appears
in the record. The whole record must always be regarded
and considered; and, often, that which is uncertain in one
part may be rendered clear by that which is certain in another
part.

The Hot Spring circuit court could plainly see from the
record before it, that the cause was removed in accordance
with the provisions of the statute, from the Clark circuit court,
where the indictment was found, and transferred to its juris-
diction, and nothing more could be necessary.
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The fourth was: That the trial of the defendant was not at
a term of the court, provided by law:

The judge of the circuit court is empowered ‘by sec. 1166,
Gantt’s Digest, if he deem it expedient, to appoint a special
term of his court for the trial of persons confined in jail, by
making out a written order to that effect, and transmitting the
same to the clerk to be entered upon the records. Sec. 1165,
Gantt’s Digest. The statute provides that such term shall not
interfere with any other court to be held by the same judge,
and shall not be held within twenty days of the regular term
of the court. Secs. 1169 and 1170, id.

The order of the judge appointing the term recites the fact
that the defendant was confined in jail and held to answer the
indictment in this case, and the same fact is otherwise shown
by the record. And the order was made and transmitted to
the clerk of the Hot Spring circuit court, and by him entered ‘
upon the record more than fifteen days before the time ap- {
pointed for holding the term, affording ample time for the
judge to cause notice to be served on the prosecuting attorney
ten days before its commencement, as directed by sec. 1167,
It is not required by the statute that the record should show
that the notice was given to the prosecuting attorney, but we
should presume it was given, unless the contrary was shown.
The omission, however, of such a mere ministerial duty could
not have affected the jurisdiction of the court, or afforded the
defendant any just ground of complaint. The authority to
hold the term for the trial of the defendant depended upon

the following facts and circumstances: that he was confined in
A jail awaiting trial before the court; that it did not interfere
l with any other court to be held by the judge, and was not to

be held within twenty days of the regular term; that an order
therefor had been made by the judge, at least ten days before
the day appointed for holding it, and by him transmitted to

L-—
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the clerk, and the same had been entered upon the record, all
of which appears by the record, or is within the judicial knowl-

-edge of the court. 'The fifth and last cause assigned
was, that the verdict was so defective no judgment could be
entered upon it.

We are unable to perceive any objection to the form of the
verdict. It is in these words: “We, the jury, find the de-
fendant guilty of murder in the first degree,” and is directly
responsive to the issue formed upon the defendant’s plea of
not guilty. The omission of the words “in manner and form
as charged in the indictment” sometimes used, and which, if
added, would have obviated all shadow of objection, is of no
consequence whatever, for the verdict need not be in writing,
but may be announced by the foreman of the jury orally, and
then entered by the clerk in proper form ipon the record.
Atkins v. The State, 16 Ark., 590; 1 Chit. Cr. Law, 635; Freel
v. The State, 21 Ark., 224; Strawn v. The State, 14 id., 549;
Stephens v. The State, 11 Ga., 241.

The only ground "alleged in the motion for a new trial was,
that the verdict was against law and contrary to the evidence.

No other answer need be made to the objection that the
verdict is against law, if considered without reference to the
evidence, than the remark just above made that it is responsive
to the plea of not guilty, and covers every allegation of the
indictment which we have shown contains all that are necessary
to constitute the offense charged.

The deceased was shot near Arkadelphia, in Clark county,
* on the night of the 30th of December, 1873, and from the
wounds received, died in the course of the next forty-eight,
hours. His declarations, which were admitted in evidence
were to the following effect: That hearing his dog barking at
night, he went out to ascertain the cause, whereupon some one
rose up and shot him. He said, at first, that one Miles Colling
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shot him; but afterwards that he might have been mistaken
as to the person; that Collins had been there, and had left
only long enough before he was shot to have gone two hun-
dred yards; that he knew by the report that he was shot with
an Enfield rifle belonging to James B. Draper.

The evidence which implicated the defendant was circum-
stantial only.

The recent tracks of two persons, corresponding with those
the defendant and one Tom Reynolds, were discovered the
morning after the shooting, at or near the spot where the
person who fired the gun stood, and going from thence and
nearly to the defendant’s house about a half of a mile distant.
The house of Miles Collins, which stood within twenty-five or
thirty yards of_that of the deceased, had, the morning of the
day on which deceased was shot, been burned, and he had
taken his family to the defendant’s, and Tom Reynolds who
lived with said Collins also went there. After night, Miles
Collins left defendant’s house, accompanied by two or three of
the defendant’s children, to go over to the deceased’s house to
bring away his chickens. Shortly after he left, the defendant
and Tom Reynolds left also, the defendant taking the Enfield
rifle belonging to the said Draper, which ‘he had sometime
before borrowed, and which he had loaded just before leaving.
Whilst the defendant and Tom Reynolds were gone, a gun
was heard in the direction of the deceased’s house, and Miles
Collins testified that, in a short time after the gun was fired, the
defendant and Tom Reynolds ran past him at some distance
off, as he was returning from the direction of the deceased’s

and towards the defendant’s. A paper was found near the
place where the gun was fired, that corresponded with the
paper from which the defendant tore a wad when loading the
rifle. It was loaded with buckshot, and the deceased was
shot with that kind of shot. Draper was in the habit of shoot-
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ing buckshot with his rifle, and the deceased had often heard
its report. There was much other corroborative evidence.

Witnesses for the defendant swore that he was at home
when the gun was fired, and was not absent during the night,
and their testimony was contradictory in other particulars of
the evidence for the state.

There was, as is thus seen, evidence tending to prove every
material fact charged in the indictment, and though that
inculpatory of the defendant was circumstantial only, and was
in several particulars directly contradicted by the defendant’s
witnesses, the jury, whose duty and province it was to weigh
the evidence and pass upon the facts, having fairly and under
the most favorable circumstances for ascertaining the truth,
and arriving at a correct conclusion, done so, and found the
defendant guilty, this court may not disturb their verdict.

Finding no error, the judgment of the court. below is affirmed.




