Johnson vs. The State.

JOHNSON vS. THE STATE.

1. CRIMINAL Law: Former jeopardy.

Where a defendant is tried and convicted of a criminal offense, and a
new trial is granted him on his own motion, he may be tried again
for the same offense.

2. CRIMINAL PRACTICE: Disposition of a defective plea.
It is the more regular practice for the court to dispose of a defective plea
on demurrer, than to overrule it.on its own motion; but such an
irregularity is no cause of reversal. .

3. CRIMINAL PLEADING: When a defective plea will be aided by the record.

‘When matter of defense, consisting of steps previously taken in the same

cause, is defectively pleaded, the court will take judicial cognizance
of the facts, and the plea will be aided by the record.

4. CRIMINAL LAw: Former acquittal by implication.

Where the defendant was indicted for murder in the first degree, tried
and found guilty of murder in the second degree, it was an implied
acquittal of the higher grade of homicide, and he could not be again
put in jeopardy for that offense; and it is the duty of the court so to
instruct the jury, whether the former acquittal is pleaded or not.

5.—SAME.

If, by section 1972 of Gantt’s Digest, it was intended to establish a differ-
ent rule, it is in conflict with the bill of rights contained in the constitu-
tion, and the section must be construed and administered by this
paramount constitutional llmltatlon
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EnctisH, C. J.- Alexander Johnson, the appellant, was in-
dicted for murder in the Clark circuit .court. There was but
one count in the indictment, charging him with murder in the
first degree. He was tried on the plea of not guilty, and the
jury returned a verdict of murder in the second degree, and
fixed his punishment at imprisonment in the penitentiary for
twenty-one years. He filed a motion for a new trial, on the
ground that the officer in charge of the jury permitted them
to separate, etc. The motion was sustained, and a new trial
granted by the court. He was again tried at the next term,
the jury found him guilty of murder in the first degree, 2 mo-
tion for a new trial was overruled, and he was sentenced to be
hung on the 27th of March, 1874, but the sentence was sus-
pended by the allowance of an appeal by one of the judges
of this court.

1. Before appellant was put on his second trial, he filed a
plea in bar of the whole indictment, averring the former trial
on the indictment, the verdict of guilty of murder in the sec-
ond degree, the granting of a new trial, and that he had once
before been in jeopardy for the offense charged in the indict-
ment, and praying to be discharged.

The court, of its own motion, overruled this plea.

It is very well settled that where a defendant is tried and
convicted of a criminal offense, and a new trial is granted him
on his own motion, he may be tried again for the same of-
fense.

It is true that, by a constitutional provision as well as by
- the common law, no man can be twice put in jeopardy of life
or limb for the same offense; but, where the first jeopardy
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has resulted in his conviction, it is rather a merciful interpo-
sition of the court, than any invasion of his rights, to set aside -
the conviction upon hig. own application in order to afford him
the opportunity of another trial. Stewart v. The State, 13
Ark., 747.

Whether the appellant could be put on a second trial for
murder in the first degree, after, by the first verdict, he had
been impliedly acquitted of that grade of offense, we shall
presently see. But that he could be tried again for murder
in the second degree, of which he had been convicted, and a
new trial granted at his own request, and for his own benefit,
there is no doubt.

The bill of exceptions states that the court, of its own mo-
tion, overruled the plea. This is not the usual mode of dis-
posing of a bad plea. It would have been more regular to
dispose of it on demurrer. Sanger v. State Bank, 14 Ark., 412.
But a technical irregularity in getting rid of a bad plea is no
cause of reversal. If the court had merely disregarded the
plea, and made no disposition of it whatever, the judgment
would not be reversed and the cause remanded merely to get
rid of a bad plea. Brearly v. Peay, 23 Ark., 172.

2. The appellant, before he was put on his second trial, and
after the plea of once in jeopardy was overruled, filed the fol-
lowing plea of former acquittal:

“The defendant pleads that he has been acquitted of the
offense of murder in the first degree, as alleged in the bill of
indictment, by the judgment of the Clark circuit court, entered
on the 30th day of October, 1873.” {

To this plea the state demurred, on the following grounds:

1. The plea does not show how, or in what manner the de-
fendant has been put in jeopardy of his life.

2.7 Tt does not set out the record of the former indictment.
3. Tt does not propose to verify the same by the record.
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T4 Tt 16¢5ther reasons insufficient in law.

The court sustained the demurrer.

This plea was a loose attempt to set up the implied acquit-
tal of the appellant of the charge of murder in the first degree,
by the verdict of guilty of murder in the second degree, ren-

dered in the first trial of the cause. The plea, however, sub-

stantially follows the form prescribed by the Code, for the
record entry of such pleas (Gantt’s Dig., sec. 1851), and was
aided by the record of all the previous steps which had been
taken in the cause, which was before the court.

The defense attempted to be set up by the plea was a mat-
ter of record in the cause which the court was proceeding to
try; and the court was cognizant of all its proceedings in the
premises. Atkins v. The State, 16 Ark., 574. The court sus-
tained the demurrer to the plea, not, perhaps, because of its
want of form, but for the reason that, in its judgment, the mat-
ter of defense intended to be interposed by the plea was no
bar to the second trial for murder in the first degree, for the
court afterwards, in its charge to the jury, told them, in effect,
that the appellant might be convicted of murder in the first
degree, and refused to instruct them to the contrary at the in-
stance of the appellant.

The record of the former implied acquittal of the appellant
of murder in the first degree being before the court, in the very
cause which it was trying a second time, it was the duty of
the court to tell the jury that they could not find him guilty
of that grade of offense, if such be the law, even if the appel-
lant had not interposed a plea of former acquittal. Atkins v.
The State, supra.

And this, for the first time, brings this question fairly be-
fore this court: Where a person indicted for murder in the
first degree is convicted of murder in the second degree, and
obtains a new trial, can he be tried a second time for the higher
grade of offense?
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There are two grades of murder under our statutes; murder
in the first degree, which is defined, and punishable by death;
and murder in the second degree, punishable by imprison-
ment in the penitentiary for not less than five and not more
than twenty-one years. Gantt’s Dig., secs. 1253-4, 1262-3.
In all cases of murder, on conviction, the jury are required to
find by their verdict whether the accused is guilty of murder
in the first or second degree. Id., sec. 1957. There are also
two grades of manslaughter which are defined by the statute:
Voluntary, punishable by imprisonment in the penitentiary
for not less than two, nor more than seven years, and invol-
untary, punishable by like imprisonment for a period not ex-
ceeding twelve months. Id., sec. 1264 to 1278. Upon an in-
dictment for an offense consisting of several degrees, the de-
fendant may be found guilty of any degree not higher than
that charged in the indictment, and may be found guilty of
any offense included in that charged in the indictment. Id.,
1961. The appellant being indicted for murder in the first
degree, could have been convicted of any degree of homicide
warranted by the evidence. Id. 1962.

By the verdict of the jury, rendered on the first trial, he
was convicted of murder in the second degree, and impliedly
acquitted of the higher grade of offense, murder in the first
degree. If this verdict had not been set aside, on his motion,
he certainly never could have been tried again for the higher
offense. Did the granting of a new trial, at his request, sub-
ject him to be tried again for murder in the first degree, of
which he had, in legal effect, been acquitted by the first verdict?

A clause in the ninth section of the bill of rights of the con-’
stitution of 1868, declares that “no person, after having been ]
once acquitted by a jury for the same offense, shall be again
put in jeopardy of life or liberty.” w

This is equivalent to the 12th section of the bill of rights, of ‘,
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the constitution of 1836, which declares: “That no person
shall, for the same offense, be twice put in jeopardy of life or
limb.”

A similar provision exists in the constitution of the United
States, and in the constitutions of most of the states. But this
rule, says Mr. Greenleaf, has a deeper foundation than mere
positive enactment, it being, as Mr. Justice STORY remarked,
imbedded in the very elements of the common law, and uni-
formly construed to present an insuperable barrier to a sec-
ond prosecution, where there has been a verdict of acquittal
or conviction, regularly had, upon a sufficient indictment.
3 Greenl. Ev., p. 84, sec. 35.

In The State v. Norvill, 2 Yerger, 24, the defendant was in-
dicted for murder, and was found not guilty of murder, but
guilty of manslaughter. This verdict, though no judgment
was entered upon it, was held to be a bar to a second indict-
ment for murder, the first indictment being good, and the
judgmient upon it improperly arrested.

In Campbell v. The State, 9 Yerger, 333, the indictment con-
tained three counts for larceny. The jury found the defend-
ant not guilty as charged in the first and third counts, but
guilty as charged in the second count. He moved for a new
trial, and the court set aside the whole verdict, and ordered
him to be tried a second time on the whole indictment, and
he was found guilty on the third count, and a motion in arrest
of judgment was overruled. The supreme court reversed the
judgment, and ordered the accused discharged, on the ground
that the first verdict of acquittal on the third count was a bar
to a second trial on the same count.

In Slaughter v. The State, 6 Humph., 412, the accused was
indicted for murder, and the jury found him not guilty of
murder, but guilty of voluntary manslaughter. On his mo-
tion a new trial was granted, and it was held that he could
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not be put upon a second trial for murder, and that the court
should have so instructed the jury.

In Hurt v. The State, 25 Miss., 378, the accused was indicted
for murder, and the jury found him guilty of manslaughter in
the third degree. A new trial was refused, and on error the
judgment was reversed, and the prisoner discharged, on the
grounds that a second indictment for manslaughter (the first
being bad) was barred by limitation, and that the verdict of
manslaughter on the first indictment was an acquittal of the
charge of murder, and that he could not be tried again for
that offense.

The court said: “A verdict of a jury finding a party, put
upon his trial for murder, guilty of manslaughter in the third
degree, must of necessity operate as an acquittal of every
crime of a higher grade of which he might have been con-
vieted under the indictment upon which the issue was made;
otherwise, the party, after undergoing the sentence of man-
slaughter, might be put upon his trial for the charge of mur-
der, which would then be only postponed, and not decided by
the verdict of manslaughter. The jury, in such case, render
two verdicts: one acquitting the accused of the higher crime
charged in the indictment, the other finding him guilty of an
inferior crime. They must first determine his guilt or inno-
cence upon the charge made by the indictment before pro-
ceeding to consider whether he is guilty of an inferior crime.
The verdict of manslaughter is as much an acquittal of the
charge of murder, as a verdict pronouncing his entire inno-
cence would be, for the effect of both is to exempt him from
the penalty of the law for such crime.”

The court further said: “But it is said that such verdict
only operates as an acquittal while it is permitted to stand as
part of the action of the court below, and as it has been set
aside by this court upon the prisoner’s own application, the
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cause must be treated in all respects as if no trial had taken
place. In support of this position, authorities have been cited
holding, that when the judgment upon a trial for murder is
arrested, the party may be remanded and again indicted for
the same offense. The authorities doubtless announce the
law correctly, but they have no application to the question
under consideration. The judgment is only arrested in any
case where the verdict is against the party. He would cer-
tainly never move, neither would the court for a moment en-
tertain such motion in arrest of judgment, when the verdict
was in his favor. Here the verdict of the jury acquitted the
party of the crime expressly charged in the indictment, and at
the same time exempted him from the penalty of the law for
its supposed commission. He could not move in arrest of the
judgment on this part of the verdict, because the judgment
corresponding, in contemplation of law, with the verdict in
this respect, must also have been one of acquittal of the charge
.of murder. Whether this judgment was in fact pronounced
by the court, as ought to be the practice, or attached by mere
operation of law to the verdict, it was bound to be in the
party’s favor, and it could not, therefore, be arrested or set
aside on his motion.”

In Brennan et al. v. The Péople, 15 Ill., 512, a number of
persons were indicted for murder. Four of them were tried
on the plea of not guilty, and the jury found three of them
guilty of murder, and the fourth, Ryan, guilty of manslaughter
only. The defendants moved for a new trial, which was
granted. They were tried again, and all of them found guilty
of murder, and the case was taken, by writ of error, to the
supreme court of Illinois. After deciding other questions
in the case, the court said:

“Was the prisoner Ryan properly put ﬁpon his trial a sec- -
ond time for the murder of Story? An indictment for mur-
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der embraces the charge of manslaughter. The lesser is in- !
cluded in the greater accusation. On such an indictment, the !
jury may find the prisoner guilty of manslaughter. And
such a finding amounts to an acquittal of the charge of mur-
der. The finding of the inferior is necessarily a discharge of
the superior offense. Ryan was regularly put upon his trial
on the indictment, and was found guilty of manslaughter.
In contemplation of law, the jury rendered two verdicts as to
him—one acquitting him of the murder of Story, and the
other convicting him of the manslaughter of Story. He was
thus legally tried for the offense of murder and acquitted.
It is perfectly clear that he could not again be put in jeopardy
on the same charge, unless that acquittal was set aside at his
instance. A verdict either of acquittal or conviction is a bar
to a subsequent prosecution for the same offense, although no
judgment has been entered upon it. Mount ». The State, 14 1
Ohio, 295; The State v. Norvell, 2 Yerger, 24; Hurt v. The T
State, 25 Miss., 378. It does not appear from the record that
Ryan has ever waived the benefit of the verdict of acquittal.
It is true that he united with the other prisoners in asking for
a new trial, but the application as to him must be regarded as
extending only to the charge upon which he was convicted.
He had no occasion for another trial except as to the charge
of manslaughter. Being legally acquitted of the charge of
murder, he surely did not desire that to be again investigated.
It is not to be présumed that he would voluntarily place him-
self in peril upon a charge on which he had already been tried
and acquitted. Even if the court, upon his motion,
could open the whole case, the record does not show that such
a power was either invoked or exercised. The application for
a new trial did not necessarily relate to the charge upon which
he was acquitted. It naturally referred to the charge on
which he was convicted. Nor did the court, in terms, set
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aside the entire finding of the jury. It simply granted the
prisoner a new trial. The order was no broader than the ap-
plication. There were two distinct findings as to Ryan, and,
therefore, there was not the least necessity for disturbing the
one acquitting him of murder. The one might be set aside,
and the other allowed to stand. The verdict was not an en-
tire thing which should wholly stand or fall. This view
gives full effect to the order of the court. There was still
a charge upon which Ryan could again be tried. This view
of the question is sustained by adjudicated cases,” etc.

The court cited, with approval, Campbell v. The State, 9
Yerger, 333, and other cases, and reversed the judgment as to
Ryan, and remanded the cause with directions that he be tried
again for manslaughter, and affirmed the judgment as to the

- other three prisoners.

This case was approved and followed in Barneit v. The People,
54 I11., 325.

In Jones et al. v. The State, 13 Texas, 168, the prisoners -
were indicted for murder in the first degree; they were tried
on the plea of not guilty, and found guilty, by the jury, of
murder in the second degree. A new trial was granted on
their motion, and they were tried a second time and convicted
for murder in the first degree. On appeal to the supreme
court of Texas the judgment was reversed. Mr. Justice Lips-
coMB, who delivered the opinion of the court, after examining
the authorities, said: ‘“The result of our investigation is,
that both on principle and the authority of adjudged cases,
the appellants, after having been acquitted of murder in the
first degree, and found guilty of murder in the second degree,
could not be legally tried and convicted of murder in the first
degree, and that the verdict so finding them cannot stand as
the basis of a judgment and execution thereon.”

In The State v. Tweedy, 11 Iowa, 351, the accused was indict-
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ed for murder in the second degree, and found guilty of man-
slaughteér. The judgment was reversed on appeal, and the
cause remanded for trial again. On.the second trial, the court
refused to instruct the jury that he had once been acquitted
of murder, and could only-be tried again for manslaughter.

The case went again to the supreme court, and in a very
able review of the authorities by Mr. Justice WRIGHT, it was
held, that the verdict of manslaughter, on the first trial, was
an acquittal of murder in the second degree, and that the
prisoner could not again be put in jeopardy for that offense.
The court said: “When the prisoner moved for a new trial,
and appealed to this court, he sought to be relieved of a judg-
ment against him for manslaughter. He had no complaint to
make that the jury had not convicted him of the offense of
murder. If, however, he might properly be subjected to a
second trial for murder, then he is compelled to submit to a
verdict which he may deem ever so erroneous, lest by dis-
turbing it, when insisting on his legal rights, he may place
himself again in jeopardy. When the jury has once returned a
verdict of guilty as to the lower offense, the prisoner should
not, in our opinion, be placed in a position of additional haz-
ard by attempting to be relieved of the erroneous judgment.
It is settled upon authority that if he obtains a new trial, he |
may be again tried for the offense of which he was convicted.
It is a very different thing, however, when it is sought to try
him for an offense of which he was not convicted, and which
was not, necessarily, in the verdict of guilty.”

In The State v. Ross, 29 Mo., 32, Ross was indicted by a
single count for murder in the first degree, tried on the plea
of not guilty, and verdict of guilty of murder in the second
degree. On an appeal to the supreme court of Missouri, the
judgment was reversed, and the cause remanded for a new
trial. Ross filed a plea, setting up the former implied acquit-

_ - ]
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tal of murder in the first degree as a bar to any further prose-
cution for that grade of offense. A demurrer was sustained
to the plea, and on a second appeal, the supreme court held,
in a well considered opinion, reviewing the authorities (SCOTT
J., dissenting), that the verdict of murder in the second degree
was an acquittal of murder in the first degree, and that the
accused could not be tried again for that grade of offense.
See also State v. Ball, 27 Mo., 327; 1 Bishop Cr. L., sec. 676.

In Jordan v. The State, 22 Ga., 558, the prisoner was in-
dicted for murder, and the jury found him guilty of man-
slaughter, and the court held that the verdict was an acquittal
of murder, and that a new trial could not be granted so as to
subject him to a second trial for murder.

In State v. Lessing, 16 Minn., 75, the indictment was for mur-
der in the first degree, and contained a single count. On a
plea of not guilty, the defendant was tried and convicted of
murder in the second degree; and the court held that the
verdict was equ@valent to an express acquittal of murder in
the first degree, and a bar to any subsequent prosecution
against him for that grade of offense.

In Gunther v. The People, 24 N. Y., 100, the indictment
contained nine counts for embezzlement, and others for lar-
ceny, and the verdict was guilty of embezzlement, which was
held to be equivalent‘to an acquittal of the larcenies charged,
and a bar to any subsequent prosecution. The court said:
“If the jury find the prisoner guilty on one count, and say
nothing in their verdict concerning the other counts, it will be
equivalent to a verdict of not guilty on such counts.” '

See also, to the same effect, Weinzorpflin v. The State, 7
Blackf., 136.

So, in Clem v. The State, 42 Ind., 420, held, that if upon an
~ indictment for murder in the first degree, the defendant is
found guilty of an inferior grade of homicide, without saying
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anything as to the higher grade, the finding is, by implication, -
an acquittal of the higher grade. !

In Morris v. The State, 1 Blackf., 37, Mr. Justice HOLMAN
incidentally assumed it to be a general rule, that He who de-
sires a new trial, must receive it as to the whole case; and in
the U. S. v». Harding et al., 1 Wall,, Jr., C. C., 147, Mr. Justice
GREER cautioned the prisoners, who had been acquitted of the
higher and convicted of the lower offense, that if they in-
sisted on a new trial, he would grant it upon the whole in-
dictment, and their lives might become, on a second trial, for-
feit to the law; but whilst such expressions of these learned
judges are entitled to respect, they have not been treated, in
the cases which we have cited, as adjudications of the ques-
tion we are considering.

Mr. Bishop says: “The waiving of a constitutional rlght
implied in the making of an application for a new trial, is not
construed to extend beyond the precise thing concerning
which the relief is sought. If, therefore, the verdict finds a
prisoner guilty of part of the charge against him, and not
guilty of another part, as, for example, guilty on one count
of the indictment, and not guilty on another; or there being
one count, guilty of manslaughter, and not guilty of murder;
and a new trial is granted him—he cannot be convicted on
the second trial, of the matter of which he was acquitted on
the first.” 1 Bishop Cr. L., 4 ed., sec. 849.

The State v. Martin, 30 Wis., 216, is very similar in its main
features to the one now before us. Martin was indicted for
murder, tried upon the plea of not guilty, and found by the
jury not guilty of murder, but guilty of manslaughter in the
second degree. He moved the court to set aside the verdict,
and grant him a new trial, on the ground that one of the jurors
was not impartial. The motion was granted, and on the
second trial the jury found him guilty of murder in the first

1
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- degree, the court having instructed them that they might so
find if the evidence warranted such a verdict. The case went
before the supreme court of Wisconsin on questions of law,
which arose on the trial, and among them the one now before
us. The court said: “The doctrine is well settled in this
state that courts have the power to grant a new trial after con-
viction, for a good cause, upon the application of the defendant,
and that no principle of the constitution or the common law
which is essential to the protection of the rights of the indi-
vidual is violated thereby. The general rule is that one trial
and verdict protect the defendant against any subsequent ac-
cusation, whether the verdict be for or against him, and whether
the court is satisfied with the.verdict or not. But a per-
son already convicted may waive the constitutional protection
against a second prosecution and ask for a new trial to relieve
himself from the jeopardy he is already in. And when he
does so, what ought to be considered the extent of his ap- |
plication? Is it to expose himself to the possible conviction of a
charge of which he has been acquitted, or is it to relieve himself
of the one of which he has been convicted? It would seem that
a bare statement of the proposition was sufficient to furnish the
proper answer. It is not in accordance with the principles of
human conduct for a person to ask a further trial of a charge
of which he has already been found guiltless by the verdict of a
jury. But he seeks deliverance from one of which he has been
convicted, and hence he asks that he may again be put upon

A trial for this charge. In this case the defendant was expressly

| acquitted of the charge of murder upon the first trial, and

convicted of a lower crime. He asked for and obtained a
new trial. A new trial for what? Of the charge of which he

had been convicted, or the one of which he had been acquitted?

Is it reasonable to suppose that the defendant asked for an-

other trial in order to determine whether he had committed

-
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the crime of murder, or was it merely to determine whether
he was guilty of manslaughter in the second degree of which
he stood convicted? The answer would seem to be plain
upon principle that it was the latter charge alone that he asked
to have retried and that his application for a new trial should
be held to apply to this, and not to the other crime of which
he was acquitted. And this is in accordance with the great
weight of judicial opinion upon this subject.”

The court held that the prisoner was illegally convicted for
murder on the second trial. That, on the second trial, the in-
quiry of the jury shculd have been confined to the crime of
which he had been convicted on the first trial.

It is our opinion, upon principle and the great current of ad-
judications, that the verdict of murder in the second degree,
rendered by the jury on the first trial, was equivalent to an
acquittal of the appellant of murder in the first degree and a
bar to a second trial for that grade of offense.

There is a code provision as follows: “The granting of a
new trial places the parties in the same position as if no trial
had been had. All the testimony must be produced anew and-
the former verdict cannot be used or referred to in evidence or
argument.” Gantt’s Dig., sec. 1972.

No doubt that the granting of a new trial upon the appli-
cation of the accused, on an offense of which he is convicted,
places him in the same position as if no trial had been had,
but if the section of the code above quoted meant to go fur-
ther and provide that where the indictment charges several
offenses or grades of offense, and on the first trial the accused is
convicted of one offense or grade of offense, and acquitted of
another, the granting of a new trial places him in the same po-
sition as to the offense or grade of offense of which he was ac-
quitted as if no trial had been had, it is in conflict with the
clause of the 9th section of the bill of rights of the constitution
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of 1868, which declares that, ‘“No person after having been
once acquitted by a jury for the same offense shall be again put
in jeopardy of life or liberty,” and the section of the code must
be construed and administered by this paramount constitutional
limitation.

There is a similar statute in Kansas, and in the State v. Me-
Cord, 8 Kansas, 232, the defendant was tried for murder and
convicted of manslaughter, and upon his motion, a new trial
was granted and the court again held that he was to be tried
for murder, as if no former trial had been had. The court
sald that the granting of a new trial was a legislative
privilege awarded the accused, and he must take it on such
terms as the legislature had thought proper to prescribe.
This case is reported in 1 Breen. Criminal Law Reports, 406;
and is disapproved in a note by the author as contrary to
principle, etc.

There is also a similar statute in California, and in
The People v. Gilmore, 4 Cal., 376, it was construed and held
not to affect the constitutional protection of the accused
‘against a second trial for an offense of which he had been ac-
quitted. The prisoner was indicted for murder, convicted of
manslaughter and a new trial granted. The court held that,
notwithstanding this statute, he could not again be put upon
trial for murder.

The judgment must be reversed and the cause remanded,
with instructions to the court below to grant the appellant a
new trial, and that he be tried as if indicted for murder in the
second degree.




