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' APPERSON & CO. v. STEWART.
DiscrARGED BaANRRUPT—Debt of, revived by parol promise—A discharged
bankrupt is under a moral obligation to pay his debts in full when he
can, and tais obhga.tlon is, at common law, a sufﬁclent consideration to
sustain an actual parol promise to do so.

SAME—Nature of the promise, etc.—An unwritten promise to revive a dis-
charged debt must be distinct,-specific and satisfactorily proven, and,
if conditional, the party seeking to enforce it must show that the con-
dition has been satisfied.

Courts—Pinding of facts by, ete. -—’I'he findings upon the facts by the
court, sitting as a jury, required by law to be reduced to writing, need
not necessarily be put in writing before judgment, but the court may,
after judgment rendered, reduce the same to writing.

APPEAL FROM PHILLIPS CIRCUIT COURT.

Hoxn. M. L. STePHENSON, Circust Judge,
U. M. Rose, for Appellaﬁts.'

We submit that it was not necessary .that the promise to
revive the debt should have been in writing. Samuels wvs.
Cravens, 10 Ark., 380. That if the defendant promised to pay
the debt absolutely, no express acceptance was necessary.
Williams vs. Robbins, 32 Maine, 181; Pratt vs. Russell, ? Cush.,
'462; Fitzgerald vs. Alezander,” 19 Wend., 402; Herndon wvs.
" Givens, 16 Ala., 261, , ' .

No expressed assent to a promlse benpeficial to -the credltor
is necessary. Conway ex parte, 4 Ark., 360; Hempsiead vs.
Johnson, 18 Id., 123; Carnall vs. DuVal, 22 Id., 140.

B~eruisH, Special- Judge—The appellants, E. M. Apperson
& Co., sued the appellee, Thomas Stewart, in the Phillips Cir-
.cuit Court, on a promissory note. The appellee pleaded that,
after the making of the mnote, he was discharged in bank-
-tuptey. The appellants. replied that, after .his = discharge, he
.promised anew to. pay.them,_thé money - specified in the . note.
The issue was submitted to the court, sitting as.a. jury, find-
Jing and jgdgméni} for- appellee; mptioﬁ for a. mew. trial oyer-
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ruled ; hill of exceptions setting out the ‘evidence, etc., and
appeal. ’

On’ ihe trial, D. E. Myers, a witness for the appellants, tes-
tified, in substance, that in June or July, 1870, acting as the
attornev of appellants, he went to the residence of appellee,
to see him about the payment of the note sued on, and asked
him to pav it.  Appellee said the note had been settled by
his bankruptecy. Witness then threatened to oppbse his  dis-
charge, and told him of some of- the grounds upon which his
discharge could be resisted. Whereupon, appellee -said he
did not scck to take advantage of his discharge, in bank-
ruptey. as to all his debts, but that there were some honest
debts he intended to pay, and this was one of them. Witness
then proposed that he should give a new mote, but he refused.
Witness then nroposed that he should secure the debt by
mortgage, but he refused, and said this was -an honest debt,
ond he intended to pay it, and would pay it, but did not
say when he would pay it, more than that he would ship cotton
enough to plaintiffs that fall, to pay at least, a part of it
Witness then returned to Memphis. ‘That fall witness saw
. appellee in Memphis, and asked him about the cotton he
promised to ship to pay a part of the debt, and took appellee
to the office of appellants, and there G. V. Rambant, one of
the appellants, and appellee had a conversation about the
matter, and -appellee again refused to give a' nmew mnote or
a mortgage fo secure the débt, but promised to pay the mnote
- unconditionally, and without specifying any time of pay-
ment: and he made the same promise to. witness at his (ap-
_pellee’s) residence. ‘Appellee did not say that he would pay
when he was able, or on the happening of any other contin-
gency, but promised absolutely to pay the. note. After he
promised to pay the note, witness gave up the idea of oppos-
ing his discharge in bankruptey, and did’ not oppose it. (Here
it may be remarked, by the way, that appellee’s discharge
bears date 23d July 1869.) ' -

G. V. Rambant, one of the appellants, testified, in sub-
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stance, as follows: Some time, in the fall of 1870, appellee
came with D. B. Myers to the office of appellants, in Mem-
phis, and had-a conversation with witness about the note in
suit. In the conversation, witness proposed to appellee to
‘give a mortgage to secure the debt, but he refused to do so,
but said the debt was one he intended to pay and would pay;
and said something about selling his plantation to appellants
at $1200, and let the note go as part payment, “but witness
told him they did not wish to purchase. He then asked them
to try and sell it for him at that price. In the conversation,
appellee promised to " pay the note unconditionally, and
did not make its payment' depend on selling his 'place,
or any“other contingeney, and did not specify any time of
payment, or say that he would pay when he got able.-

Stewart, the appellee, testified, in ‘substance, that sometime
in February, 1870, D. E. Myers ca_m'e to his residence, showel
him the note in suit, and asked him about payment of "it.
Witness told him, he could not pay the note then, and  that
he could not say when he could pay it. That he would pdy
it when-he was able. Myers asked him to give a mnew note
" for the debt, and offered to make it payable at any time he
wanted. Witness refused to do this; telling him that * some
of the parties might die, and the note might come right on
him for payment. Myers, also, asked him to give a mortgage
to sceure the.debt, which he refused to do. In the fall of
1870, witness saw Myers in Memphis. He again asked him
to give a new note for this debt, which he refused to do.
Also refused to give a mortgage. Witness told him, in both
conversations, that this was a debt he intended to pay, when
he was able; that he did not take the benefit of the bank-
rupt law to avoid it entirely, but only that he might have his.
own time to pay it in. When he saw Myers, in Memphis, he
asked witness to go with him to the office ., of the appellants
and repeat to them what he had said to him. He went with him.
to the office, where they met Major Rambant. Myers said:
“repeat to Major Rambant what you 'have told me” Witness
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‘replied that Mdjor Rambant knew his statements about the.
, debt, which was all he said to them. It was before the crops
s were planted that Myers was at his house. They conversed
-under a tree in the yard, and the tree was leafless. There
.was at that time a mortgdge on his plantation for $10,000,
.and 4 mortgage on his stock for $2500. He lost three thousand
dollars in his planting operations, the year before he was testi-
-fying. There was still a mortgage on his place for $7500.
The mortgage on his stock was still unpaid, and he had fal-
.len behind with his merchants $%50. . He had not been able
-to pay the debt in question; had not been able to buy his
wife a second dress. Had never promised to pay this debt
except, as before stated, when he got able. Never promised
to pay it out of his last year’s crop. ‘

The court, of its own motion, delivered an opinion in
writing, giving its views of the law applicable to the case,
which does not appear to have been excepted to by the appel-
lants, or made ground of the motion for a new trial and
hence; need not be reviewed.

~ TUpon the evidence, the court, sitting as a jury, found in
favor of the appellee, and in athls it is insisted that the court
erred, and should have granted a-new trial,

It seems to be settled law,” that a discharged bankrupt is
under a moral -obligation to pay his debts in full, when he
can, and that this obligation is, at common law, a “sufficient
consideration to sustain an. actual promise to do so. The
promise, however, must be distinct and specific. If . the prom-
"ise is. conditional, then the party, seeking to enforce it, must
show that the condition has been satisfied; as if the -debtor
promised to pay when he was able, - then  the creditor must
prove his ability.” 1 Parsons on Contracts, 381, 382.

In Samuel vs. Cravens, 5 Eng., 381, the promise of the dis-
charged bankrupt was, that he would pay the debt when he
should ‘be able t6 do o, . accompanied” by -the statement that
he was.not then -able, ‘and he refused ‘to’.give his mnote, " etc.

+ The .éredifor. siedi him immediately,. and this-. court held - that
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the; action ‘could not be maintained wunder the -,crircumstances; -
that the promise was conditional, and that it did not appear -
that the creditor -had accepted -the promise upon -the  condi-
tion on which it was made. By -the common law a parol.
promise was sufficient to revive a discharged debt. Tn Eng-
land, however, by statute, VI, @eo., Ch. 16, the promise must .
be in writing; 1 Par. on Cont., page 381,.mote A. But this.
provision of the English statute was mot copiea into the
recent ‘American Bankrupt Act. Hence here, by the com-.
mon law, an unwritten promise is valid to revive a discharged .
debt, but the promise should be distinct and spéciﬁc, and sat- ;-
* isfactorily provén. : ' :
If the court below, sitting as a jury, believed the testi-,
mony of the appellee, that he promised to pay the discharged
debt when he was able, and that he made no other promise, "
the finding was correct, because the appellants failed to intro-.

duce any evidence to prove that he was able to pay the debt. .

at the time the suit was commenced, but on the contrary, the.
testimony of the appellee’ conduced to prove that he was
unable to pay the debt. _ '

. If the court below believed the testlmony of one of the ap-

pellants, and their attorney, Myers, that the promise -of the. "~

appellee to pay the. debt was absolute and unconditional, then-
~ the finding should have been for the appellants. ‘But it seems
from the finding of the court, and from its refusal -to grant
a new trial; that the court did ot believe their: testimony: o

We may have the impression that the weight of evidence -
was against the yerdict rendered by .the court, but :under nu-
merous and uniform decisions of this -court, we are mnot at
liberty to overrule the decision of the court below, refusing
a new trial, on the ground that the  verdict or finding was"
against the weight of evidence. :

It seems, from the bill of exceptlons that” the court below
" did not reduce.to writing ‘its: findings upon the facts until
after the judgment was rendered, and this was made  ground
* of the motion for a new trial. After the motion was over-

~
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ruled, however, the court reduced to writing, and filed its
findings, ete. ' '

The Constitution provides that judges shall not charge ju-
ries with regard to matters of fact, but shall declare the law.
~In all trials by jury, the judges shall give their instructions
and charges in writing; and if the trial is by the court, he shall
reduce to writing his findings upon the facts in the case, and
shall declare the law in the same manner he is required to do,
when instructing juries. Const. Arks. Art. 7, Sec. 11 And
the Code, Sec. 364, provides: upon trials of questions of fact
by the court, he shall state, in writing, the conclusions of fact
found, separate from the conclusions of law. The object of
this provision of the Constitution, 'and of the Code, in requir-
ing the court, when sitting as a jury, to reduce to writing its
findings or conclusions upon the facts, was, doubtless, that a
memorial of them might be furnished and preserved; but we
can see no particular reason why this may mnot be done as
well after, as before the rendering of the judgment. '

We do not-deem it necessary to review sthe .objeétions made
by the counsel for the appellants, to the written decision
made by the court below, in relation to the law of the -case,
because it was not excepted to, or made ground of the motion
for a new trial.

" Judgment affirmed. S

STEPHENSON, J., being disqualified, did not sit in this case.

Hon. E. H. ENGLISH, Speciwl Supreme Judge.




