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FLOYD v. GILBREATH et al.

TLLEGAL TAXES—By whgt courts and remedies, relieved against it, etc—On
bill by plaintiffs, who sue for themselves and all other tax-payers of Scott
county, alleging that certain taxes were illegally levied, praying that. the
collector be enjoined from the collection of the same, the court granted a
restraining order. After appearance of parties, on demurrer, the in-
junction was made perpetual: Held,

1st. That the Circuit Courts of this State, under the present Constxtutxon,

" though creatures of the Legislature, have the same jurisdiction that
they possessed prior to its ddoption, and they are clothed with all the
powers conferred upon them by the Constitution of 1836.

2d. While the present revenue law provides the manner in which a party
aggrieved may apply to have the appraisement or the valuation of his -
property corrected, there is no provision to correct an-illegal or errone-
ous -levy by the County Court and, in such case, he must look to .the
superintending control and appellate jurisdiction of the Circuit Courts
over the County Courts, and where no remedy by appeal is provided by .
the act, he would be entitled to relief by certiorari or prohibition; and
under these writs, the Circuit Court may revise the proceedings of the
County Court. and if, from the record, it appears that the County Court
has proceeded in a matter outside of, or in excess of its jurisdiction, the
proceedings may be stayed or quashed, by prohibition, to the extent of
the illegality, or quashed as to the whole, on ccrtiorari.

3d. Where it is desired to correct an error which exists de hors the record,
as where the levy, on the face of the proceedings to impose il, is a valid
lien on land, and extrinsic evidence is required to show its invalidity,
neither the writ of certiorari or prohibition are of any value, and, in
such a case, a court of equity will interfere to prevent a multiplicity of
suits, irreparable injury or ‘a cloud upon title to real estate.

4th. Where the error or illegality appears of record, and the tax-payer-
does not choose to avail himself of his remedy by certiorari or prohibi-
tion-to prevent.the evil, he may have his action of trespass against the
officer of his property; and replevin will also lie to recover personal
property seized or sold, in whosoever hands it may be. Or where the
proceedings imposing the tax are regular on their face and the tax is
paid under protest to avoid sale, the party may have ‘his action to re-
cover the money so paid.

5th. Where the proceedings are void upon their face, they form no cloud
upon title and no ground of interfererice by a court of equity, and if-
they are not void upon their face, but merely voidable or irregular, a

_court of equity will not take cognizance of them, unless facts are alleged
sufficient to bring the matter within some acknowledged head of equitable
jurisdiction.
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) .The Whol,e_lth,eolry of :ou,:‘r Qonstitut_ion; .a,nd_l{:he ' re&:enu_e .‘la,u";s
under it, as to taxes, etc., is to place‘ the. subject: -entirely.- at
the control of the - County Court, ,Every body havmg cause
“of complamt as to assessment and colleetlon of ta‘{es has ‘his
day in this court subJect to appcal etc., but there is mo. juris-
diction in' equity to enjoin the . collection of taxes there.
‘dsscssed.  See argumcnt and decision in case of ~Nickels ws.
Wztherspoon decided at the last term, and. Clayton vs. Lafargua
73 Ark., 137, and cases there cited. And no such spe01al facts
as would take this case out of the rule; are averred here—such
q‘s,‘ fraud, collusion, mistake, etc.—especially as coniplainants
do not aver they ‘made. apy effort to correct the matter com-
plained of in the court .having jurisdiction of the whole mat-
ter.- Davis vs, City of Chicago, 11 Wall.,, 108, and cases cited;
5 1d., 74, 413; 18 Ark., 381. And there is no such averment
here, as to immediate action . and irreparable damage as would
glve equity jurisdiction. 11 Wall , SUp.; 5 Id. sup.; Jones
s, Oth,25A1k 301, ‘ SR

I

_ B. T. DuVal, for~'Appellees.

STEPHENSON, J.—This wés a bill to enjoin the collection of
certain taxes 'i'n Scott county. The bill was presented to the
judge of the Circuit Court, in vacation, who granted a tem-
porary restraining order. - At the regular April term, 1872, of -
the Scott county Circuit Court, both parties appeared, when
the bill was amehded and the defendant interposed a general
" ‘demurrer to it, which was overruled by the special judge sit-
_ting, and fuither time to answer being refused, . because the
court was about to ad]ourn the injunction was made  perpet-
val and the defendant appealed. o

The plaintiffs, who sue for themselves and all other tax-

’
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payers of Scott county, allege that they are geverally owners
of property subject to taxation. ‘That by. an . act .of the Leg-
islature, approved March 27, 1871, in section: 146, it is-enacted
“that it shall be.unlawful for the County Court of any county
in this State, unless especially and expressly - authorized by
some act of the General Assembly, to- levy on: the .taxable
preperty of such county;.in.any .one year, a greater rate per
centum than is hereinafter authorized, to-wit: For -all" ordi-
nary county .expenses, not exceeding five mills on the dollar;
for road purposes;.not exceeding one mill on the dollar; -for
bridge purposes, not exceeding one mill on the dollar; for
support of the poor, not exceeding ome mill on’ the dollar; for
the eréction or .’repa,irihg of public buildings; . not - exceeding
two and one-half mills on the dollar; for the payment .of the
interest -on the public- debt of such county or the payment - of
such. funded .debt or parts thereof as may fall due, with the
then current or next succeeding year, such amount as may be
actually necessary,” etc., ete.; and: in and by section' 88 of 'said
act, in the proviso of said section, it is enacted “That the
collector of each county shall receive. county warrants in pay-
ment of county taxes; the orders .or warrants that may. -be
payable  upon presentation of any township, town or city, for
their respective taxes.” That, at a.special term of the Couns
ty Court, on the 6th day of October, 1871, it" being -the time
fixed by law for holding said special ' term, the  court . levied
the county tax for theyear 1871, as follows: one half of one
per cent. for county purposes; one-half of ome per cent.- for
special tax for officers’ fees in par funds; one fourth of one
. per cent. for direct tax for repairing jail; also, onme fourth of
one per cent. for a court house tax, ete,, ete.” That so much
of said order as provides for the levy of ome half of ome per
cent. for special tax for officers’ fees in par funds, is in conflict
with the provisions of the act aforesaid; and all that portion

of said order levying a tax of two and one half mills for te-
pairing the jail, and one ‘fourth of one per cent for a court-
hoéuse tax is illegal and - contrary .to -law. That there is mo

3
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special or general act, of the Legislature, which authorized
the County Court to levy the taxes aforesaid; and that the
order of the court is illegal, oppressive and void. That de-
fendant, Floyd, threatens, and unless restrained, will proceed
to collect and distress the property of plaintiffs, for the col-
lection of said 1llegal taxes, '

Prayer of the b111 that the defendant be restrained from
the collection of said illegal tax.

It appears, from the amendments to the bill, that the plain-
tiffs do not resist the collection of that portion of the levy,
which comes within' the provisions of the law; and, from the
fact, that only that portion which is alleged to be illegal 1is
embraced in the restraining order, it is presumed that the Te-
mainder of the levy was paid. They also aver that, under
our present system of practice, they have no remedy save in
. equity. The defendant, Floyd, interposed three causes of
demurrer as follows:

First. That the court had no jurisdiction of the ~ person  of
the defendant or the subject matter of the action. :

- Second. That there is a defect of parties, plaintiffs and de-
fendant,

"Third. That the complamt does mnot state facts sufficient to
constitute a cause of action in chancery.

The first and third causes will be considered together:

"First. Of the ability of a Court of Chancery to mterpose for
relief against the collection of an illegal tax.

The demurrer confesses the illegality of the tax, but we do
not have to take this technical method to settle that fact.
The records of. the County Court are made exhibits to the bill, .
and they clearly show that the court levied a tax wholly un-
authorized by law. The right to tax is an attribute of sov-
ereignty, and the mode of its imposition and collection must
emanate from the Legislature, and must be strictly pursued.
No property can be taxed without this special grant of power,
and if the particular amount and purposes are designated in
the act, these provisions must be strictly complied with. An
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examination of the law, under which the tax - complained of
was levied, shows conclusively that the County Court had no
authority whatever to levy such tax, and consequently - their
acts, to that extent, at least, are void.

What then is the relief afforded, by our system of judicature,
to the citizen, for this threateried invasion -of his rights? That
it is an injury of a character that relief should be granted,
at-the hands of some legal tribunal, we will assume at the
cutset. These appellants, by their demurrer, admit the ille-
gality of the tax, but insist that relief cannot be had in a
Court of Chancery. As before intimated, relief should be
granted; and, upon' the theory that if the appellees cannot
have it at law, they are entitled to be heard in Chancery, we
will at once proceed to the consideration of the case.

In order to arrive at a satisfactory solution of- the qﬁestions-
presented in this case, we deem it necessary to go somewhat
at length into the examination of our judicial system, to as-
certain clearly the boundaries between the law and Chancery
Courts; to observe what, if any, changes have been made in
either, by the Legislature, which affect this question.

Sec. 6., Art. 8 of the Constitution of 1836, is as follows:
“Until the Generals Assembly shall deem 'it expedient to es-
tablish Courts of Chancery, the Circuit Courts shall have
jurisdiction in matters of equity, subject to appeal to the Su-
preme Court, in such manner as may be prescribed by law.”

The Legislature, pﬁrsuant' to this clause of the Constitution,
enacted the following law. “The Circuit Court shall exer-
cise Chancery jurisdiction, in this State, in all cases where
adequate relief cannot be had at law, and shall, ;in all things,
- have power to proceed therein according to the  rules, wusages
and practice of Courts of Chancery, except when it may be
otherwise provided by law,” ete. _ '

. The article of the Constitution, and the act quoted above,
have Teceived judicial interpretation at the hands of this
court. In Hempstead vs. Watkins, 6 Ark., 317, it was held that
“this section introduces no new rule, but it is only declara-




. N
680 . CASES IN THE SUPREME COURT [27 Ark.

Floyd v. Gilbreath’ et al. ‘[DECEMBER

tory of the jurisdiction of Courts of Chancery as it stood be-
fore its enactment, and our Circuit Courts have jurisdiction
over the same subjects as are common to a Court of Chancery,
to be exercised according to the known rules of chancery as
understood at the time of its passage. Sec. 6, Art. 6, Const. of
Ark., provides that the,Circuit Courts shall have jurisdiction
in matters of equ1ty until the General Assembly shall estab-
lish Courts of Chancery; by ‘which' is ‘meant “such Jjurisdiction
as a Court of Chancery could properly exercise at the time of
the adoptlon of the Constitution. ‘

Havmg thus Qetérmined * the jurisdiction of' Chancery
Courts as" defined by constitutional grants and ‘legislative en-
actment, they proceed to' make’ the following- deductlons

“Where a defense “is* purely legal' . and ° exclusrvely coomza-
ble in"a'‘eourt of laW ‘the party is bound to defend’ at’ law and
cannot’ have rehef in" chancery, vnless he was deprlved of his
_defende at law, by surprise, ‘accident or mlstake or - fraud of
the opp031te ‘party; unmixed with" necrhgence on h1s part, or
he. was''ignorant of important facts material to~ " defense
upon_ the trial at law. When the Jurlsdlctron “of - Courts of
(‘hancery and courts of common law is concurrent in  conse-
quencé 'of courts of common law" having enlarcred the1r 3urls-'_
diction by thelr own acts, or its’ havmg been’ enlarged by the'
Lefflslature Wrthout prohlbrtory Words the party may make
his electlon as to’ his’ forum.” K

~In Andrews vs. Fenter, 1 Ark.,"1'86,' “this ¢ »c'ourt held " that
“where the remedy is plain, adequate and complete at law, and’
the party sceking relief fails to 'make his defense there,
through ignorance ‘or neglect, he will not be relieved in equity;
but equity will embrace all .cases of legal .rights under pecu-
ligr equitable circumstances, where there‘ does not exist a plain,
adequate and complete remedy at law.” See, also, Block ws.
Bowman, 9 Ark., 501, g

It will be found, upon investigation, that the jurisdiction
of ‘the Chancery Courts have come down to wus through all
the changes of Constitutions and statutes, ~singularly free
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from change, and remains to-ddy thé same, in all its’ essential
features, as.at the - adoption “of = the . Constitutionr of- 1836.
Hence, the, rule of decision adopted in’ the cases - cited 'are of
binding effect. upon us. We .but- affirm. the . former - decisions
of this court, and reiterate a principle of chancery jurisdic-
1ion,' old as that court, that where the applicant for relief, by
Lill in chancery, has a plain, adequate and- complete remedy
al: law, he will be remanded to that court, and if he fail to
negative this proposition by such statement of facts -as will
enable the court to see clearly its jurisdiction, or present some
one of the reasons which- will ‘excuse him for mot pursuing his
remedy at law, his bill is demurrable. This he may do by
showing that he is remediless at law, or, if a remedy exists, that
it is pot.plain, adequate and complete, or is so doubtful in its
character as that a reliance upon it might seriously prejudice
his rights, or that he has been deprived of his remedy by sur-
prise, accident or mistake, or the fraud of ‘the opposite party,

unmixed by negligence on his part or that he was. 1gnorant
of important facts at the trial. ‘
' The appellees complain, in their blll that the County Court
of Scott county levied an excessive and illegal tax on their
property, prohibited,. in terms, by the "very act under which
they assume to make the levy, and, on the ground of this il-
legal proceeding, they seek to have the collection thereof  en-
joined. ‘ :

We might, perhaps, content ourselves with the simple in-
quiry if a legal remedy exists, and if so, whether the appellees
have brought themselves within the rule as laid down above,
but the gravity of the consequences of such procedure, on
the part of the County Court, to the rights of the citizens and
tax payers of the State, has induced us to look further and
ascertain what remedies exist, at law, for the evil complained
of, and their sufficiency to afford complete relief. . ‘

The Constitution of 1836, Sec. 5, Art. 6, provides that the
Circuit Courts shall exercise @ - superintending control over
the County Courts, and over justices of the peace’ in each
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county in their respective circuits, and shall have power to
1ssue all necessary writs to carry into effect their general and
specific powers. -Although, by our present Constitution, Cir-
cuit Courts are mere creatures of the Legislature, their juris-
diction remains the same as prior to its adoption until other-
wise provided by the Legislature: Art. 7, Sec. 5 Const. 1868,

Until the Legislature restricts, it, therefore, we hold that
the Circuit Courts are clothed with all the powers which
were conferred upon them by the Constitution of 1836. Hav-
ing settldd the power of the court to grant relief, let wus ex-
amine the remedy afforded. »

A provision exists, not only in the law under which- this
levy was made, but in all the revenue laws of the State here-
tofore passed by the Legislature, providing the manner in
which parties who may feel themselves aggrieved may ap-
ply to have the appraisement or daluation of their property
corrected, but we are not aware that any sPeciQI. provision
has ever been made to correct an illegal or erroneous levy by
the County Court. Doub.tle,ss the Legislature acted wupon the
- presumption that theé court would adhere to the plain and
 distinct provisions of the law, provided for its govérnment in
- making the levy; and such a presumption, indulged in its fa-
vor, would not seem to be unreasonable, for we hardly ex-
pect a functionary, charged with the faithful administration
of the law, to be.the first to violate it. ¥

This view may seem to militate against the . decision in
Randle vs. Williams, 18 Ark., 380." This court there held that
a proceeding by certiorari to quash a levy based upon an ex-
cessive valuation of property was erroneous. It was not the
act of levying of which the party complained, but the act of
the officer making the valuation, and the court properly de-
cided that, in asmuch as the law, under which the valuation
was made, gave him a_specific remedy by appeal to the County
Court, he was bound to pursue it; but it does mnot appear in
the act referred to in that case that any remedy is given for
an erroneous levy; and if’ intention of the court to

o
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hold that suéh a re'fnedy did in fact exist, by virtue of the act
_they cite (Gould’s Digest, Chap. 148, Secs. 35-36,) we must de-

“cline to follow it. If we are correct in our conclusions that a --

party aggrieved by an erroneous levy has mo remedy by statute.
is he remediless at law, in the absence of such special remedy?
. We think not. ) »

It was held by this court in Lindsey vs. Lindley, 20 - Ark.,
581, that the Circuit Court has a superintending control over
County Courts, and appellate jurisdiction from their orders;
but where no mode was provided by statute for the exercise
of that jurisdiction, the proper remedy is by certiorari, and
wot by appeal. In Marr, ez parte, 12 Ark., 84, it was decided
that where an inferior court exceeds its jurisdiction, and its
acts,_thereby are void, the Circuit Court has the power, on a
proper showing, to remove-the proceedings by certiorari, and
quash them. Upon the same principle in Derton vs. Boyd, 21
Ark., 264, it was decided that the Circuit Court has jurisdic-
iion, by writ of certiorari over the judgment of the Probate
‘Court, when the judgrnent is irregular, and the party inter-
ested has no opportunity to appeal. In Clayton vs. Lafargue,
23 Ark., 137, it was held, upon a Dbill involving the legality
of a tax, assessed under the Act of 1859, to regulate the con-
struction of levees, upon the ground that the land would. not
be benefited by the levee, that the question as to the land
being ‘benefited or . not by .the levee work, was a fact fo be
determined by the County Court, and if it erred, the remedy

of the owner, if he had any, was by certiorari, and mot “in
equity to enjoin -the collection of the -tax. This case - was.
decided, doubtless, upon the ground that as the Act impos-

ing upon the County Court the duty of levying the tax, pro-
" vided no method of appeal, in- the absence of such special
prov1s10n the party would be entitled to relief. by certiorari.

- Having, we think, clearly established the fact that a Temedy
‘exists at law, for the.grievances complamed of, - in the appel-
lee’s b111 we do not.wish. to be understood as holding . that it
is exclusive of the Jurxschctlon of a-Chancery. Court;. for . this,
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like any other law remedy, must be plain, édequate and com-
plete. It is not the business of the court to point out the
particular facts and circumstances which ‘would authorize the
party aggrieved to bring his bill for relief; each case must
necessarily stand upon its own’ péculiar merits, )
It may safely be.assumed that there is no court, however -
plenary its powers, but will be'slow ‘to interfere with the col-
lection ‘of the revenue of a"Stats or ‘municipal corporations,
except upon the clearest showing that its jurisdiction is un-
questionable. The reasons, for this rule, are based upon sound
»publlc policy, and are too obvious to need further mention.
‘Yet where there is a clear infringement of -the Trights of a
citizen, and no adequate remedy is provided at law for his
redrcss ‘the intérposition of the Chancery Court is - not only
proper but imperative. It must be borne in mind that our
mvestmatlon thus far, has been w1th a view of -ascertaining
the remedy, while the collection of the tax is in fiert, and we
have seen that.for an 111ega.1 or excessive appraisement, the
law provides a specific remedy by appeal to the county board
of equalization. Not so, however, where the levy is illegal or
erroneous. In such case, as we have ' seen, his remedy was
by certiorari under the old practice to quash the levy. The
Code of Civil Practice, section'™ 519, provides a remedy by
mandamus, to compel an executive ‘or ministerial officer to
do, or omit to do an act, the performance or omission of which
Is enjoihed by law, and section 521, also provides a remedy
against a judicial officer for proceeding in a matter outside
of his jurisdiction. These Code remedies, however, will be
found to be in no wise more efficacious than that by certiorari.
In none of them can the court look beyond - the record to cure
any irregularities. They prescribe no °new remedy, for these,
as well as the writ of certiorari, exist at common law, and the
remedial powers of the writs, as provided by the Code, are in
strict conformlty to the common law writs of mandamus and
prohibition. The Code néither enlarges or restricts them.
Under the writs of proh1b1t10n or certiorari, the court may
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revise the proceedings of the County Court, and- if, by the
1ecord it appears that the court has proceeded 'in ‘a -matter
outside of its jurisdiction or in-excess of it, the proceedmvs
may be stayed or quashed. : " R

This review of the action of the court may be asked by
any one or more of the citizens or tax payers of ‘a county,
‘and if the proceedings are conducted in a manner ' beyond the
" powers of a court, they will, where the writ "of prohibition: is
used, be inhibited to the extent of the illegality, or if by. certio-
‘rari, the whole procéedings may be: quashed, not as it effects ‘the
rights of the petitioners merely, but the- whole levy.- But
‘when it is desired to correct an error .which exists de hors
.the record, as where the levy, on' the -face of -~ the - proceedings
-to impose it, is a valid lien on 1aﬁd, and: extrinsic - -evidence is
.required to show its invalidity, neither the - writ of - certiorart
or prohibition are of any value, for as stated before, -they can
only reach érrors which appear of record, and- there exists
‘no remedy at law for theprevention of such an evil. "It neces-
sarily follows, therefore, in such- case, that a court: of -equity
will interpose to prevent a. multiplicity - of suits, ‘irreparable
injury, or a cloud on the title to real estate; and where the
‘tax is levied on real estate, the chancellor .would mnot require
the. petitioner for an injunction to do more than allege such
facts in his bill as will show that his remedy at law is inade:
quate to affor” relief; for, under the peculiar‘ statutes of our
SQtate as to the effect of a tax deed as evidence of title, such
an instrument would certainly constitute “a cloud -on title to
"real estate” More strictness, however, will  be required
where the levy is upon personal property. o '

To invoke the aid of chancery to restrain the collection of
a tax, regular on its face, it must be shown that - irreparable
injury or multiplicity of suits will result to the tax payer, 2
.much more difficult matter than to demonstrate the nature
and extent of a cloud on title to land. o

We have seen that the writs of - certiorars and ‘prohibition
-are the only means by which a threatened distress and sale of
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property, for an illegal tax, may be prevented, and these reme-

dies are effectual where the illegality of the tax appears on

the face of the proceedings to impose it. Yet there exists

. cther remedies for injuries resulting from the sale of property
for taxes. :

Where the error or 1llegahty appears of record, and the
tax payer does not choose to avail himself of his remedy by
certiorari or prohlbltlon to prevent the evil, he may have his
action of trespass against the officer for the seizure of his
property; and replevin will, also, lie to recover personal
property- seized -or sold, in whosoever hands it may be.
Or, where the proceedings imposing the tax are regular on
their face, and the tax be paid under protest, to avoid sale,
he may have his action to recover the money so paid. Ordi-
narily the sale of personalty for taxes creates no hardship
which cannot be fully compensated in' damages by an action
of trespass, or to recover back the money if paid under pro-
test, and, as we before said; a Court of Chancery will be slow
to grant relief, unless under peculiar and equitable circum-
stances, which must be clearly shown.

We have examined at some length the authorities of other
States as to the circumstances under which the chancellor has
interposed to grant relief: against excessive and illegal taxa-
“tion, - and although the rule is not uniform, we have no diffi-
culty in ascertaihing the weight of opinion, where the ques-
ticn is based upon the general powers of a Court of Chancery,
unaffected by local statutes,

In the case of Cook County vs. The Chicago, Burlington and -
Quincy R. R., 35 Ill., 460, which was 'a case involving the
legality of a tax levied on. the company’s property, the court
sav: “We have carefully examined 'the former decisions of
this court in regard to the asserted right of bringing a bill
in equity to restrain the collection of a tax illegally assessed,
and we have heen wunable .to find' any decisions asserting
equitable jurisdiction inh such case without regard to: spécial
““circumstances;” and in . comnienting ‘upon those 'cases whera
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" . the court had taken jurisdiction, it says that the question of
jurisdiction was either nmot raised or the case’ presented spe-
cial equitable circumstances, " and concludes as follows:
“While we consider it settled law that a court of equity' will’
never entertain a bill to restrain the collection of a fax, ex-
cepting in cases where the tax is unauthorized by law, or
where it is assessed upon property not subject to taxation,
this court has never held that it would take jurisd;icﬁon in’
such excepted cases; without special circumstances showing
ihat the collection of the tax would be likely to produce irre-
parable injury or cause a multiplicity of suits. Ordinarily, a
party of whom a tax is illegallj collected has an ample rem-
edy at law by an .action of trespass against the officer collect- .
ing it, or'by an action of assumpsit to recover back the” money
paid.” The same rule obtains in New York. In Haywood

" ws. The City of Buffalo, 14 N. Y., 534, the court held that
while an erroneous ‘or illegal assessment may- be reviewed by -
the courts by certiorari, the general rule is that a court” of
equity will not entértain juriédiction except to prevent a
multiplicity of suits, or irreparable injury; or where the as-
sessment, on the face of the proceedings to impose it, is "a
valid lien on the land, and extrinsic evidence 1is required to
show its invalidity. The doctrine established by the decis-
jons i substantially this: That if the proceedings are void
upon their face, they form no cloud upon title and no ground
of interference by a court of equity; and if they are mnot’
void upon their face, but merely voidable 0;; irregular, a court
of e'quity will not take cognizance of them, unless facts are
alleged sufficient to bring the 'matter clearly within some ac-
knowledged head of equity jurisdiction. This is a sound
end salutary rule which should be steadily adhered to wupon
considerations of public interest and convenience, if no other.
It is not the business of courts to furnish new remedies to
parties aggrieved, even though existing ones are found inade-
quate to afford perfect protection or redress. That falls more’
properly within “the province of the legislature. But ' if they
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had the' power they ' would . hesitate before extending their.
equitable jurisdiction over "all _the acts of these: inferior

bodies, ‘dnd. allowing every one. assessed to' come ‘in and. liti: N
gate as to the validity of his tax before he should be - required
to pay it, who could allege some error in’ making the assess-

‘ment... . 1 . . T

In Dows vs. The City of Chicago, 11 Wallace, 108, which

was a bill to restrain‘'thé collection of an illegal tax, .Mr.:
Justice Field said: “The illegality of the tax and the threat-

ened sale of the property for its payment, constitute of them-.
selves alone no ground for such ' interposition. There must

be some special circumstances attending a threatened injury-
of this kind, distibguishing it from a common trespass, and-
bring the case under some .recognized head of equity juris-

diction before the remedy of injunction can® be * invoked. -
It is upon’ taxation that the several States chiefly rely to ob-

tain the means to carry on their respective’ governments, -and
it is of the utmost importance to all of them that the modes-
adopted to enforce the taxes should - be interfered ' with as
little as possible; any delay in the proceedings of the officers,
upon whom' devolves the duty of collecting the taxes, may

derange the operations. of government and thereby cause:
serious détriment to the public. 'No court of equity, there-

fore, will allow its injunction’to.issie to restrain théir action
except where it may be necessary to protect the. rights of the:
citizen' whose ‘property . is : taxed; and he has -no - ddequate.
remedy. by the ‘ordinary processes’ of‘the law. "It must: appear;
that the énforcement of the tax would lead to--a multiplicity:
of suits or produce irreparablé injury, or where the property:
iy real estate, throw a.cloud upon the title of the complainant
before the aid of a court of equity can be invoked” Lo
AThe Supreme Court of Connecticut, in Dodd vs." The " City

of Hariford, 25 Conn., 232, say, that a bill of injunetion wilk

not lie to restrain the . collection of an illegal tax. If the
proceedings are illegal and void, an action at law will lie to-
recover. all. the damages whick may arise from the levy; :and;
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the qitestion of ‘the légality of the-levy will- then: be tried “in
the appropriate foruih; & court of law. ' There ™ are : also. rea-"
sons of public policy, founded on the: necessity of : the' speedy
collection . of the ‘taxes, .which ‘ought to prevent "& Court of
Chancery’ from suspending these -proceedings, except upon
the clearest grotinds. Mr. Blackwell, in his Treatise: on Tax’
Titles, 555-568, assumes the contrary of the view taken in
the. foregoing authorities, basing his theory upon the case of
Buinet vs. City of Cincinnati, 3 Ohio B., and asserts that the
weight of authority inclines to the’ posmon assunied by - the
court in that case. We have thought ‘it proper to inyestigate
the cases in which the opposite view has been taken from that
which is dssumed in the cases above referred to, and especially
‘when it is contended by- Mr. Blackwell that it is agamst the
weight of authority. '
We think a careful exainination of Burnet ws. C'mcmnatt,
will show that the cotirt rested its jurisdiction upon: ome - 5f
the well established heads of equity, for the sale of the prop:
erty was enjoined upon.the expréss ground ‘that it. would cloud

" the title to real propeity, and the doubt as to ‘whether title

passed by the sale would so confuse titles .to real estate as to -
authorize a court of - equity to stay the sale wherfe upon ex‘
amination it was found that the dssessment . iwas . void. '
Wisconsin the same rule -obtains. The eourt, in Dean wvs. Oitu
of Madison, 9 Wis., 406, rcferrmg to Burnet vs. Cincinnati with
ﬂpprobatlon adopt * the sahme reasomng But " it will - be
seen that relief was granted in Dean vs: O’tty of Madisori, more:
oii account of the inadequate remedy at law than bécause the
iitle was sibject to a‘cloud, - although ‘the -latter reason was
aSSJgned Sec. 34, Clap. 84, B: S,.of the State of Wiscon-
siti, provides for the brmgmg of an ‘action by the holdet of
the legal title to real estate, in posséssion, against -any other
person “Setting up a claim thereto,” -and a statute pre01se1y
simhilar existed 1n Ohio’ When Burnet vs. C’mcmnat’t was de—'
cided. o

The existence. of -these statutory remedles in the . States-
27 Ark.—44 ’
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whence we derive the decisions upon which Mr. Blackwell
wests his theory, very materially weakens théir force with us.

It will readily be seen that the leglslatures of those States,
when' they adopted the laws referred to were attempting to
rid themselves of - that rule in chancery which prevents a
" party in possession from bringing his bill in the Chancellor’s
Court, quic timet, before his possession was threatened or dis-
turbed. But, as was said in Dean vs. City of Madison, the
statute was inadequate to give: complete relief against the
holder of a tax certificate or deed; for to' compel a party to
lie by until the purchaser at a tax sale had obtained such
rights under the sale as to amount to the setting up of an ad- -
verse claim, would but.amount to a prohibition to the holder
of the legal title against taking any steps until the mischief
had been done, '

Indeed, it would seem that a Court of Chancery might well
interpose for relief against the statute, for in all those cases
involving the constitutionality of the law, under which an
assessment was made, where its illegality does not appear on
the face of the proceedings, the tax payer who desires to test
the validity of the tax must imperil his title to do so. Nor
would such interposition be a stretch of - equitable jurisdie-
tion, for the applicant for relief would not be remitted to a
court of law unless his remedy there was plain, adequate and
complete. In Iowa the courts exercise equitable jurisdiction
to relieve against an illegal tax. The leading case, Macklot
vs. City of Davenport, 17 Iowa, in that State, upon which sub-
sequent decisions in support of equitable jurisdiction rest is
so clear an exposition of the law that we quote from it at
length. The court say: “The precise . question presented in
this case has not been determined by ihe¢ court. The case of
Morford vs. Unger, 8 Iowa, 82, decided that an action of re-
plevin might be maintained by a' person whose property had
been seized to satisfy a tax levied under an unconstitutional
law; or, in other words, where there was no authority to levy
the tax a warrant for its collection would not ]ustlfy an offi-
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cer in selzing property to satisfy it, and, of -course, the owmer
of property seized under such a tax warrant could maintain

-replevin for it. The case of Morford vs. Unger ‘was followed:

in the case of Langworthy vs. The Owty of ‘Dubuque, 13 Towa,
6.
In the present case there is no question. but the c1ty of

. Davenport had jurisdiction and authority to levy a tax upon

the property of the plaintiff in the time and manner the tax
was levied» It is claimed, however, and so found that the
plaintiff was over-assessed. This case is, therefore, one .of
unjust over—assessment and is, to the extent of such over-

© assessment, clearly erroneous. There i, however, a clear

distinction between such.a case and one of assessment with-
out any authority—such as an assessment made under an
unconstitutional law, or the assessment of property for which
the law has made no provisions for assessing, or has expressly
cxemipted from taxation. The distinction is the’ same in

~ effect, and just as clear as that between an erroneous judg-

ment of a court having jurisdiction of the person and subject

- matter, and a .court having neither. And to illustrate further,

o tax warrant, regular on its face, issued for the collection of
a tax, levied under such erroneous assessment, would afford
protection’ to the officer serving it, while under an unconsti-

"tutional law, or without authority of law, would afford no

protection whatever. The remedy afforded by law to a party )

whose property is seized to satisfy a tax levied under an un-

constitutional law, or levied without authority, under the law .

to levy, is clear. He may bring replevin for his property
seized to satisfy such tax; or when matters of equitable cog-

* nizance are also involved, he may restrain their collection, or

ke may doubtless- make the collec{or personally liable for

"damages.” And in conclusion the court say: “There is an-

other view of this case, . which, perhaps, under close examin-
ation, mlght be. found equally decisive, and that is, that a

" party: would have his remedy at law _against the assessor, or

the city, for the recovery of any money ~ paid out for - taxcs

v
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‘wrongfully, assessed; and‘ having such adequate remedy at
law, could not, of course, resort to equity. Yet the court,
following this as the leading case on ' the subject, have held
. that a bill would lie to enjoin a tax, solely on the ground of
its 1Hegahty, apparently assummg that. posmon to be held
in this case.” §

In Litchfield vs. The Oounty of Polk 18 Iowa 72 the court
say:’ “When the plaintiff is the . undisputed owner of land,
‘he is frequently ‘allowed to file a bill to restrain an illegal sale
‘thereof for taxes, grounding his right' to relief upon. the un-
~authorized proceedings of the public officer. And . even in
“such case, there are not Waﬁting. respectable authorities that
felief ‘cannot " be ‘had by 'bill - in chancery to enjoin the sale.”
‘In this case the court seemed either: to have "ov'erlo.ok‘ed -the
very careful’ distinction made in the case of Macklot vs. City of
Davenport, ‘as to the special equitable circumstances, which
alone would, according to that' case, give the Chancery Court
jurisdiction,” and those -cases when' the Telief. prayed ' was based
~upon the mere illegality of :the proceedings, or to have disre-
garded the rule of the case entirely. At all events, .if the
court intended to follow the rule as laid down in Macklot wvs.
City of Davenport, we are forced to believe that | .the special
“equitable circumstances necessary to confer the jurisdiction
existed; but: if they intended to  enlarge the jurisdiction of
“the Court of Chancery, certainly no satisfactory reason is
given therefor. o ' ' . ’

In Indiana the courts seem to. have uniformly taken juris-
"diction to grant.relief against the collection of an illegal tax,
but in none of the cases does the question  of ‘jurisdiction -
seem to be raised; but in Jones vs. Summer, 2¢ Ind., 510,
the court say, in passing upon the question of illegal tax:
“Where a party appeals to a court of equity for relief, and
“invokes its extraordinary writ of injunction, he ‘must rely
‘upon some substantial equity. The decisions of = this court,
“heretofore, have gone ‘to the utmost extent of guthority in
restraining the collection of taxes.”
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In Massachusetts, Courfs of Chancery take juriédiction in
all cases to .Testrain the collection of erroneous or illegal
taxes, but such jurisdiction' is derived from a- special statute
(Gen'l Stat.,, ch. 18, sec. 79), which provides that “immediate
resori can be had by a suit or petition to the court, gitting in
chaneary, to hear and determine concernmg the validity of
a ‘proposed ta*{ or any violation or abuse of . the legal right
and” power ‘of raising taxes, and assessing them’ on “the inhab-
itants, ‘étc” ‘Prior to the passage of this act, those complain-
ing of such excessive or illegal taxatlon Were unifornily re-
‘mitted to their relief at law. : : '

Althou«h the rule of decision, as to when a Court of L‘q-
uity will mterpose to restrain’ the collectlon of taxes, " does
pot seem to be uniform ‘in the several States, we think, in- the
absence * of special statutes conferring jurisdiction on the
Courts of Chancery, and where the question has been con-
sidered upon grounds of equity Jurlsdlctlon purely, the weight
of authority, and - cspecmlly\ the later and Dbetter considered
opinion is_in harmony with the rule as we have® deduced it
from an examination of our statutes, and- former decisions of
this court. When the statutes provide the mode of -appeal
from the judgments and orders of an inferior court, that
method must. be adopted in all cases where the court was act-
© ing within the scope of its jurisdiction; and in all cases where
uo appeal has been provided for, or the ‘court is proceeding
in a matter in excess of, or beyond the limits of its jurisdic-
tion, so that its proceedings are 3so erroneous as to preclude
an appeal the remedy is by certiorari or prohibition. - There
may arise cases where even this resort would be inadequate to
afford complete relief. In such cases, before the applicant
would be entitledy to relief by injunction, he must show the
inadequacy of his law remedy, in order to enable the chancel-
lor to ascertain clearly his jurisdiction to interpose for- relief,

‘In the case at bar it is denied that a legal remedy exists.
This, we have shown, is not the case. Appellees have ghown
clearly that the action of the’ County Court was 1]legal and
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the illegality of its act appears fully from the record. Their
remedy at law was full, adequate and complete, and they
show no execuse for not pursuing it. A review of the pro-
ceedings by certiorari would have disclosed the errors, and
quashed the levy; or a ‘writ of prohibition would have re-
‘strained the court from making the illegal levy complained of.
Instead of an application for an injunction, if these appellees
had presented a petition for either of the law writs mentioned,
not only their own relief could have been secured, but also
that of all the other tax-payers,

The appellees allege that if the injunction is not granted,
it will involve the-tax-payers of Scott county in a multitude
of suits against the sheriff, to prevent the collection of this
tax. Exactly contrary is the case. A suit at'law, on the part
of any one citizen against the sheriff, to prevent the collection
under the levy, would have resulted in relief to all.

Having disposed of the causes of demurrer, which  present
the material issues in this case, we do not deem it necessary
to consider the second cause. '

It is argued that in these times of ~telegraphs, railroads and

. steam, that to insure immunity from wrongs and hardships un-

der the law, the use of the extraordinary writ of injunction
should be freely used. The bare statement of this proposition
shows its weakness. If, indeed, we are fallen upon such times
as that the citizen is either unwilling to brook the law’s delay,
or is unwilling to trust it to -afford him redreec when the
mode is pointed out to him, he may manifest that spirit in
the popular branch of the go{fernment in the shape of law or
decree authorizing the courts to' disregard these enactments .
for the government - of the judiciary, which -are bottomed
upon the wisdom and experience of ages, a.nd arbitrarily set-
tle the disputes of the. country upon the progressive _ theory
suggested by counsel. But so long as the courts are bound
by sworn allegiance -to.the Constitution and laws of the State
as they have been interpreted by the wisdom and experience
“of the eminent jurists who. have gone -before us, such a -sug-
gestion can but meet with disfavor.
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We would suggest to counsel that the apparent necessity
for the intervention of the restraining powers of a Court of
Chancery, might be based upon' quite a different reason, and
cne which, in time, will, it is hoped, cure itself. ‘

We are but lately emerged from an internal convulsion,
which left our government and laws in a state of dlsorder and
confusion; and, in the process used to restore their efﬁcacy
_dor the purposes for which governments are 1ntended attend-
ed, as those efforts must of necessity be, with embarrassing
questions, growing out of our late troubles, many cases of in-
dividual hardships have arisen which seem to require the in-
terfering hand of extraordinary power, and ‘from' the fre-
quency of their \use, it would seem the citizen was not unwill-
ing to avail himself, and the courts not slow to give the relief.
Doubtless, the writ, in many cases, was wisely -interposed ;
but from the number which seem to be found crowding the
records of our courts, it would appear that it- has. almost be-
come the ordinary mode of instituting a suit for the redress .
of a civil injury. '

It has been said by counsel, that to the courts of the coun-
try, more than any thing else, does the public look for the
'stability and perpetuity of good government, and the protec-
tion of the rights of ‘the citizens thereof, If this be true, can
ihe courts better aid in the restoration and protection of those:
than by steadily adhering to the ancient and .well established
usages which time and experience have demonstrated to be -
most conducive to ‘the desired end. We do not feel warranted
in makin~’ clnpwreck of timehonored rules for the govern-

ment - -~ tn meet hardships growing out of a disordered
Bl +t rather by applying them vigorously to the
malady, e i eedy cure.

The decree of Lhe Scott County Circuit - Court, overruling
the demurrer to the bill on the first and third causes assigned,
is reversed, and the cause remanded with ‘instructions to dis-
miss the bill for want of equity.
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. GrEgg, J., dissenting says: ‘
- James C. Gilbreath and twelve others, in behalf of them-
sselves -and all other tax- payers of Scott county, presented
their bill of complaint against the appellant, to enjoin him
from the collection of an excéss of one-fourth of one per cent.
tax for publi¢ buildings, and one-half of one per cent. in par
-funds, for officers’ fees. -
The complainants allege that they are severally the own-
-ers of considerable real and personal estate, liable to - taxation
in said county. They recite the various - provisions of law,
authorizing the County Court to assess taxes, and aver, that
-at the time and place fixed by law, said County Court met
-ond made an assessment for the year 1871; that said court
~assessed the full amount allowed by law, for county purposes
-and for public buildings, and over said amounts they assessed
~and ordered -collected ‘one-half of one per cent., -in par funds,
to pay officers’ fees, and one-fourth of one per cent. for a jail
- “tax, which sums, among: the legal taxes, were extended on
the tax on said book, that which is illegal, as well as that
-sum- charged to each, -they refer to the tax book m'ld the sums
wcarried out under the heads of such taxes; that the said tax
-bocks, with these illegal taxes thereon, has been made wup in.
rthe usual form of law, with -an execution. thereto attached,
-zand delivered to said -appellant, as such' sheriff and collector
~of Scott cotinty, and he.is proceeding to collect the whole of
*the tax ‘on said books;: that which is .illegal, as. well as that
“which is legdl; that they. are ready -and -willing, and offer to
~pay all the taxés legally fassessed; thatif said illegal taxes are
“not paid, said appellant threatens to, and-.he will, sell their
- property, unless. he is restiained from o doing by an order of
-court; that said illegal levy is oppressive upon appellees, and
~that they ought mot to be subject to “the expense and annoy-
ance of bringing-a multitude of suits to prevent their prop-
~erty -from being levied upon and sold for such illegal asscss-
ments. That under the present system of .practice, in this
.State, they have no remedy, save by the exercise of the equity

-
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'powers of the court, to restrain the: appellant from .carrying-
into effect the oppressive and illegal orders of the County
Court, and closed with the usual prayer of injunction.

There is no -question but. the law limited the County' Court:
in their assessment for public buildings to one-fourth of one-
per cent., and in this instance they ‘attempted to levy. double-
that, and their attempt to assess one-half of onme per cent. for
officers’ fees, all likewise agree, was without the shadow of’
authority. o o

Our only disagreement is upon the power of “a court of’
equity to grant relief in such cases, and I may further state-
that upon many of the abstract propositions of law announced.
by the majority, we do not disagree, and so far as such legal
propoesitions tend to sustain the conclusions: at which = they
“have arnved I am willing to concede their full force and ex--
tent. - i . s e Gl

T am Wllhng to: argue “this case’ upon their Jstrongest:
grounds, and grant all that is claimed by Mr. - Justice . Field,.
i “the well known' case of Dows: against the city: of “Chicago,.
11-Wal., 109, :and few opinions in- able. courts have dealt: in.
more géneral’ terms; or ‘declined : relief in: stronger cases. - He:
‘says: “No court of equity will, therefore, allow -its injunction:
to issue to re§train their action, except where it.may be neces-:
sary to protect the rights of the citizen, whose property is taxed,
and he has no adéquate remedy by the . ordinary ‘. process  of
the law. 'It-must'appear that the :enforcement of - the: tax-
would lead -to a’ multiplicity of "suits, ‘or produce irreparable-
injury, or where the property is rteal estate, throw a cloud
upon:'the ‘title: of the ‘complainant before the aid of a court of'
equlty can' be invoked.” - ' 2

" Now the miajority say that each case must fall under : some
one of these heads of equity jurisprudence; and at present we:
assume to face' them upon this ground. -

Some decisions favor their -conclusions, if we do not con--'
sider our peculiar ‘statutes, and different judges take different:
views upon this, as they necessarily will upon all important.
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questions litigated in so many forms, arising upon statutes -
having the same object, but widely differing in detail, and in-
volving most important interests. And by far the greater
number of apparent conflicts are attributable to the "different
judicial systems in which they are found. It is well known
that in the various States of the Union our revenue systems
are” like the laws of descent, dower or homestead, fashioned
after the changing will of a Legislature, and subject to all the
uncertainty, dubiety and imperfections of hasty action, and
we cannot arrive at a correct conclusion without a careful
consideration of our own tax laws, and a clear view of our
system of rights and Temedies as they depend upon these
revenue statutes. Thus considering, if this case comes under
any of the above heads of equity jurisdiction, the judgment
should be affirmed, we will consider them. > «,

The ownership of real as well as personal property is
averred; the assessment and the proceedings to collect in the
forms of law are alleged. = ‘

It seems these citizens should not, under all ' circumstances,
be compelled to pay this illegal assessment, which might in-
volve the sacrifice of the very lands they are justly seeking to
protect. The sheriff was proceeding to sell the lands, under
the color of law, at the time and in. the manner prescribed for
the non-payment of taxes,

And under the execution annexed to the tax-book, he
would collect taxes, penalty and costs, and the purchaser
would receive a certificate for title. See Secs. 75, 98, 100, 105,
Bev. Act, 1871,

Then a redemption can only be had (Sec. 116.) by the owner
depositing with the county treasurer an amount of money
equal to that for which the land was sold for tax, penalty and
costs and the taxes subsequently paid thereon, together with
_interest, and one hundred Aper centum penalty on ‘the whole
amount so paid. A o ,

If such deposit is not made within two years, under sec-
tion 1R5, the county clerk shall execute a deed to the. pur-
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chaser or his assigns for the whole tract of land or lot sold,
which deed, in the usual form, shall be acknowledged and re-
corded, and shall vest in the grantee, his heirs and assigns,
the title in the real estate described, and shall be received in
all courts and places where such title is involvéd as conclusive
. evidence that each and every act and thing required to be
done, under the provisions of the revenue law, had been done;
and the party offering such deed, shall not be required to ‘pro-.
duce the assessment, appraisement, notice or ,sale, or any
other thing, as evidence to sustain such title, and the party
coutroverting such deed can only show that the land conveyed
was not subject to taxation.

Second. That the taxes due, had been paid hefore the sale.

Third. That such land had been duly r:ad_,eerned according
1o law, before the execution of the deed; or '

Fourth. That the land was the property of a feme coverte,
minor, insane person, or one in imprisonment at the date of
the sale and deed. '
. Now it will be readily seen by examining the provisions of
these sections, that the statute gives no legal remedy to .stop -
-'proceedings, or to stop or set aside a sale because of any
oppressive or illegal levy or collection, but prescribes a direct
chdnnel through which acts shall proceed until an absolute -
deed is made for the lands, by one acting in the forms of, and
under color of law, and by these statutes, this deed is not only
" relieved from reciting the appraisement, levy, notice, sale,
ete., but it is expressly provided that the holder shall not be
_required to prove anything of the kind, and that his deed -
shall be conclusive evidence, unless the other party affirmatively
show that the lands could not be taxed; that 'the tax or
redemption money was paid, or the owner, under legal . disa-
bility; thus cutting off, not merely defenses for informality,
but for illegality, extortions and other gross wrongs. In this
case depriving the parties of all redress, unless they first paid’
cut their money. And can it be said such a deed, outstand-
ing under these statutes, is no cloud upon the occupant’s title?

.
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And it is-no-answer, in this case, to say, the complainants had
personal property out of which the tax could have been raade,
because, our statutes, -so unlike most others, . that - preserve
real “estate; (section 92), ex:pr'essl}.r _prohibit = the “sheriff from
making a distress. and .sale of personal property for any taxes
due on land, and requiresisuch. taxes to be made only out of
the lands; how .then- -shall - the: owner avoid : the shadow
overhanging ‘his: title? - He, *being i possession, -cannot, sue
in ejectment; and.of course it cannot be insisted -that he could
file a bill to remove the cloud from the . title, because equity
will never entertain such a bill, unless there is a real cloud
existing, and to admit that, at any time, such ~cloud does
arise upon his title, would be to admit all the most persistent,
against tax'injunctions, have ever said was necessary 'té au-
thorize a chancellor to interpose by the prohibitory process
-of injunction. - o

- And further section 123, provides that. “all actions to tést
the validity of any proceeding in the appraisement, assess-
ment of levying of taxes upon any land or lot or part thereof,
€te., shall be commnienced within two years from date of sale
and not afterwards.” Thus making the limitation: to all suits
ubsolute upon the e\xpiration of the period of "redemption, a
very temarkable limitation: of only - two yeats ~for .real estate
actions. - | ; : -
" Beyond all this; .section 178, provides that, “upon the sale
of any land or town or city lot;, or part thereof for taxes then
Alue, if such salé should prove invalid on account of any in-

" formality in the proceeding’ of any officer having any duty

to perform in relation thereto, the purchaser at such sale,
shall be entitled to receive from the proprietor of such land
or land or lot; the ‘amount of taxes, interest, penalties and
costs of advertising with™ interest thereon from the payment
thereof, and the amount of taxes paid thereon by the pur-
«chaser, subsequent to such sale, and such land or lot shall be
hound for the payment thereof” etc.  Here it is ‘declared that
«certain sales, are so far in violation of law that the courts must
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set them aside, yet the proprietor must pay.upon a levy and
collection not valid -in law, or he must forfeit and.pay all.
these -costs” and : penalties, :which are made a-lien tpon. his land.
This is creating -4 very striking cloud. upon .;:his, title; -asuwell;
as-showing :a- very inadequate. remedy at :law...: Such.provis:
-ions as cited—two years of limitation,:no redemption,  with=
out paying double .the amount, no recitals required in a deed,:
the deed‘-m‘ade absolute and by . law. - declared - conclusive’ evi-:
dence in all courts, seem to becloud the . title so a \chancellore
might restrain, . where. the attempted . collection is clearly ille-.
gal, as it is conceded to be in this case; hence we are of opm--, '
ion the court has jurisdiction. :

We will refer to some good authority, but -mnot attempt to-
notice numerous decisions that have been rendered sustain-
ing this view, 4 o '

Mr. Hilliard, in his work on injunctions says: “An execu-

- tion sale may be enjoined where it would cause a cloud on’
the title of the complainant,” (page 234;) and in laying down:
what he says has been held to-be the law, on page 455, he says::
“and though tax deeds of the - land would be void, yet .they:
would be a cloud on ‘the. tltle and the issuing - them - mayﬁ,b.e:
restrained.” : - S

Mr. Blackwell, in his work on tax titles, second edztwn page
481, speaking of an officer proceeding to sell . without suffic-.
ient authority says: “The execution of the power under”
such circumstances is calculated to cast a cloud upon - the  title.
of the owner, and to render it unmarketable 'in the equitable
sense of that term. * % * * When the -owner is in pos-
session of the land at the time illegal proceeding is about to
take place, he has no remedy in a court of law which would
indemnify him for the threatened wrong to his title, * * * *
Surely under such circumstances a court of equity wquld
grant relief upon the familiar principles - of "action in that-
court.”  Upon this .and succeeding pages this able author
reviews many decisions, and announces the doctrine that
courts of equity have jurisdiction to enjoin the collection of;
illegal taxes. » ' ‘
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Mr. Dillon, in -his valuable work on municipal corpora-
tions, page 682 section 731 says: “In this country the right
of property holders or taxable inhabitants to resort to equity
to restrain municipal corporations and their officers from
transcending  their lawful powers, or violating their legal
duties, in any mode which K will injuriously affect the tax-
payers, such as * * * * leyying and collecting void
and illegal taxes and . assessments, under the circumstances,
presently to be explained, has been affirmed or recognized
in numerous cases, in many of the States. It is ‘the prevail-
~ing doctrine on this subject,” etc. -

Mr. High, in his very late work on injunctions, section 367,
says: “The most generally recognized - exception to the rule
that equity will not interfere with the collection of the reve-
nue, because of defects or illegalities in the proceedings, is
in cases where the proceedings, if not enjoined, would result
in clouding the title to real estate. ¥ * * So, too, where -
o city charter declares a faz a lien upon the premises on which
it is assessed, the taw, if illégal, creates such a cloud upon the
title as to warrant an injunction * * * and the jurisdiction
to thus interfere for the  prevention of a cloud upon title, is
regarded as pertaining to the well settled powers of equity,
which will interfere to prevent such a cloud as tends to
diminish the ‘value' of the - property or cast a doubt upon the
title”  And in the next section, when speaking of proceed-
ings, by law, void on their face, he says: “But where by
statute a tax deed is made prima facie evidence of the regu-
larity of all the proceedings incident to °the assessment and
sale, if the tax has been imposed contrary to law, such a cloud
upon the title will result as to warrant the interference of equaty.”
In the case at bar no one here questions the fact that the tax
&ag imposed contrary to law, and the deed would mnot only
be prima facie but conclusive.. -

Irreparable injury justifies equitable - jurisdiction. = It is
not the great extent of the injury that is knmown as irrepar-
able, but an injury that cannot be redressed or properly estima-
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ted and relieved against, and if the costs, penalties and illegal
_taxes assessed against the appellees, - could -not have all
been relieved againéii by process of law; and, under these pe-
culiar statutes, I incline to that opinion, this would afford
“ grounds for equitable relief. ; '

To prevent a 'multiplicity of suits, taking the = propositions
inversely as above stated, is the third head of equitable juris-
diction, and this has been presented in so many leading cases
that we do not feel called upon to re-argue it. In Burr vs. Den-
ison 17 N. H., 170, seventeen persons sued for all the tax-
payers of the district, and had a judgment enjoined, and - also
the tax to pay it. In Smith vs. Swamstedt, 16 How., a few
Methodist préachers sued for themselves and many others,
ete. In Page vs. The Inhabitants of Halifax, 12 Cush. (Mass.),
410, a few tax-payers sued for all, and obtained 'an injunction,
etc.  See Howard et al:- vs. Mayor of Linn, 1 Allen, 103. 1In
Nevett vs. Galispe, 1 How. (Miss.), the court said: “Courts of
“equity will interfere to prevent a multiplicity of suits where
the subject matter of contest is held by one individual in op-
position to a number of persons who controvert his right,
and who hold separate and distinct interests, depending upon
a common source.”  But a reference to the elementary works
does away with the necessity of referring’ . to numerous de-
cisions. : ' '

The last general head is the inadequacy of the remedy at
law. A careful review of the- auithorities will show that where
a proceeding is being had for the sale of lands occupied by 4
tax-payer, any remedy at law is almost universally held to be

-

inadequate, because, even an illegal levy so. far creates a .cloud

upon -the title as to injure the value, and especially is this so
where a deed by statute is made prima facie evidence of the
regularity of the proceedings, and the party in possession has
no legal remedy to remove the cloud from his title. And ow
peculiar laws declare the deed conclusive evidence in all

courts; that everything has been done necessary to a perfect

title,-and forbids the proper owner making proof to the con- .

\
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trary, except proof that the lands werc not taxable; that the
taxes were unpaid, or the owner under legal disabilities. ~And
these statutes give no remedy against illegal assessments,
prescribe no mode of procedure to get rid of illegal or fraud-
ulent action on the part of tax-officers.  Then, with no mode :
of redress pointed out by statute, the owner is forced to pay
and risk a suit for a return of his money, or his lands will -be
sold, a-cloud thrown upon 'his title, or he:would be compelled
to pay -out his money and take the risk-and pay the expense
of a suit to recover it back. ' The case of Bull et al. vs. Reed,
et al., 13 Gratlen, 86 is so full and direct ‘upon: all the main
pomts in this"case, that a refelence thereto ought to have been
cufficient armunent Lo e : SR

- As'a’general ‘rule; courts should mot enjoin -the collectmn of
State ‘taxes, ‘unless'- “the : ~compLunants show at ! ¢ase ol great
\\rong, without - adequate remedy at ‘1 i Mmieipal - - taxes,
and “other local © assessments are- - not” 50 hmhly “favored, “and
somié distinktiohs Hre ‘iiade’ Detween " ‘personal ‘and:real “estate——
thie nature ot it formerirehders it’ easﬂy marlxetable, and‘ L1tk
IOSS ¢anbe Justly estimatedin ddnnges T

“Real céitateris” fixedd the  title depcnds ““raore iupdn decreds,
dbéds and ‘other writings', ‘its-value ' may be  -affected by “liens
dnd by loeal. siurroundings, ‘and av deed in form (if ‘not tech-
nically valid), outstanding, may lessen its worth, and ‘espé-
cially “so’ wheti ‘such deéd has " been - executed *'in  the - usual
~‘course of law, and - hence - the mnecessity for -the rule allowing
’a ‘court of equity to restrain wlere the law has prescribed no
adequate remedy. - Burnelt wvs. (’mcmnatt 3 Hammond, 173}
Vanoree et al, vs. Justices of the Inferior Court, 27 Georgia, 356;
-Osborn vs. U. 8. Bank, 9 Pet., 7139; Story’s Eq. Pl, secs. 97,
112,'126 ; Cwil Code, sec. 33.




