
648'
	

CASES IN THE SUPREME COURT 	 [27 Ark. 

Greenwood & Son v. 'Maddox & Toms.	 [DECEMBER 

GREENWOOD & SON v. MADDOX & TOMS. 

CONSTITUTIONAL LAW—Construction of Section 3, etc., Article III. Con-
stitution. Section 3, Article XII. of the Constitution, respecting the 
exemption of homesteads, is to be construed in connection with 6ections 
1, and 2 of same Article, and so construed, it exempts all homesteads 
from sale on execution or other final process, except in the instances in. 
the sections named, and it does not, by any of its expressions, limit the 
benefit of this exemption to married men or heads of families. 

SAmE—Unmarried men may encumber homesteads, etc.—While, under the 
provisions of the Constitution, the- homestead of an unmarried man is 
protected from sale On execution, exce pt in the instances therein ex-
pressed, yet he is left free to place incumbrances upon it, which a • 
married man or head of a family is forbidden to do. 

SAME—Tenant in common, when entitled to homestead.—Where lands leld 
in common are levied upon, a tenant in common is at liberty to apply — 
for partition, and after partition, by fixing his dwelling thereon, will be 
entitled to the benefit of the homestead exemption.
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APPEAL FROM MONROE CIRCUIT COURT. 

' ITON; M. L. STEPHENSON, Circuit Judge. 

Hughes & Smith and Wassell & Moore, for Appellants. 

We submit that the appellee, Toms, was not entitled to a 
homestead. For the determination of this question, we as-
sume that there is no substantial difference between the old 
statute (Gould's Digest, Chapter 68, Section 29,) and the consti-
tutional enactment (State' Constitution of 1868, Article XII. Sec-

tion 3.)	 By the old, law, the requisites for claiming this priv-



ilege were: 
First. Citizenship, which this court in McKenzie vs. Mur-

phy, 24 Ark., 155, construed to mean residence; and, 
Secondly. The qualification of being a householder or head 

of a family. 
The constitutional requirements are, residence, ownership 

and actual occupation. The constitution provision is no 
broader than the old statutory provision, so far as this case is 
concerned, even if it is so broad. The object of the home-
stead law is a humane and a beneficient one. The object is 
plainly not to enable men to evade the payment of their debts 
but to protect the family from the improvidence of its head: 
"to provide a home where the family might be sheltered, and 
live beyond the reach of financial misfortunes." Wassell. vs. 

Tunna,h, 25 Ark., 101. "To afford a home to the family of which 
the householder was the head, irrespective of his liabilities. 
'The statutes intended no individual benefit for the head of the 
family; disconnected from it, the head of the family was en-
titled to no consideration." McKenzie vs. Murphy, 24 Ark., 159. 

Could Toms claim as a homestead an undivided one-third 
interest in a tract of land containing 320 acres? 

The Constitution requires the claimant to be the owner 
nnd occupier. °Toms was a tenant in common with his two 
sisters.	 Until partition should be had, he had an interest in 
each and every one of these 320 acres. 	 Upon partition, he
might have had allotted to him more or less than 160 acres..
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Before partition, he was noS the exclusive owner of a single 
acre. The third declaration of law is therefore not aitogether 
free from doubt. 

A. H. Garland, for Appellees. 

We siibmit that the finding, of the court below, both as to 
the law and the facts, was correct. 

First. That Toms, although not a married man, was the 
head of a family within the meaning of the Constitution and 
in contemplation of law, and as such, entitled to the home-
stead exemption. See Wade vs. Jones, 20 Mo., 75; Buchanan 
vs. Cranfar, 3 Humph., 216; Washburn on Real Property, 32.5, 
380. 

As to the position contended for by. appellants, that the 
homestead is not exempt from the collection of this debt, 
because it was contracted, as' alleged, for the purpose of erect-
ing valuable improvements thereon, we submit that in this, 
they are neither sustained by the law or the evidence. 	 See, 
as to fixtures, 1 Wash. R. Prop., 14, 20; lb., 133-4. Tha t 
Toms, if .a tenant, had a right to remove the engine, etc. 
See Elves vs. Meade, 12 Smith's Leading Cases; Holmes vs. 
Trumper, 20 Johns' Rep., 29; Wainsborough vs. Morton, 4, 
Adoph & Ellis, 884; Culling vs. Tufold, Buller's Nisi Prius, 34; 
1 Salk Rep., 363; Atk. Rep., 477. 

ENGLISH, Special Judge.—Moses Greenwood & Son, mer-
chants of New Orleans, sued Maddox & Toms, in the Monroe 
Circuit Court, on a note- for $2707.14, dated 14th April, 
1870. 
• -Upon an affidavit that , the defendants had removed 
a part of their property out of the State, etc., a writ of 
attachment was issued and returned by the sheriff, levied 
on an undivided third interest of Toms in the north-east 
quarter of section 23, and the north-west °quarter of sec-
tion 24; township 1 north, range 3 west, 320 acres; and, also, 
upon an engine, gin, machinery, etc., found on the premises.
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Both of the defendants were also personally served with 
process. 

At the return term, May, 1871, „ Toms filed a motion to 
quash so much of the return of the sheriff, on the writ of 
attachment, as showed a levy , upon Es undivided . one-third 
interest in the lands. „ As grounds of ,the motion, it was 
stated, dn .substance, that Toms was a resident of the: State, 
and the head a family ; that he owned an undivided, third 
of the lands attached, the .,other two-thirds, being owned by 
his, two minor sisters, of whom„ , he was guardian ; that the 

•premises consisted of 320 acres,. a part of which was im-
yroved,, and a part ,unimproved lands ;,, that .his portion, upon 
a division!, would amount to less . than 160 acres ; that the 
mansion house, , on the - premises,, was . the common residence 
of Toms and his minor sisters ; that he , claimed his interest 
in the premises, as a homestead, exempt from levy and sale 
on attachment, execution, etc.; that the demand of the plain-
tiffs did not arise• prio'r to the adoption of the . present Consti-
tution, etc. ; that the lands were not in any town, city or vil-
lage ; and that the , debt sued on, was not contracted - for Zar 

provements made upon the lands within the meaning of the 
homestead provisions of the Constitution, etc. 

To the motion of Toms to quash the levy upon the lands, 
a response was filed for the plaintiffs, in which it was denied 
that Toms was the head of a family, within the meaning of 
the exemption laws, etc., and averring that he was not, and 

. never had been a married man. It was admitted that he had 
two sisters, who were under age, but denied that the sisters 
resided with him, or were in any manner dependent on him 
for support and maintenance, inasmuch as they were the 
owners, in their own rights, of a handsome estate, amply suf-
ficient to support and educate them., Averred that the. whole 
or a greater portion of the debt, sued .on, was contracted by 
the defendants *in the erection . .of valuable improvements 
upon the premises claimed by Toms as exempt from execu-
Ifion or attachment, etc.
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It seems that the court rendered judgment, at • the May 
term, 1871, against both of the defendants for the ' amount of 
the note sued on, and condemned the engine, etc., attached, 
to be sold as personal property in satisfaction of the judg-
men t, but took the motion of Toms to quash the levy on the 
lands under advisement until the next term. 

At the November term, 1871, the motion was decided. 
The court quashed the levy . on the lands and overruled a 
motion for a new trial. From a bill of exceptions taken by 
the plaintiffs, it seems that, upon the hearing of the motion, 
the following evidence was introduced by the parties. 

Toms testified, in substance, that he was about twenty-two 
_ years of age, and by occupation a farmer. That he was a 
resident of 'the 'State, -and resided upon the lands attached. 
His i.nterest in the lands was an undivided third; the other 
two-thirds belonging to his sisters, Clarinda and Sallie.	The 
three inherited the lands from their father. He, Toms, kept 
house, and the house occupied was his ancestral residence. 
He had never been married: His sisters, whose ages were 
respectively fifteen and twelve, resided with him when they 
were not at school.	He was their legally constituted guar-
dian.	They had the same interest in the property that he 
had.	They owed no debts; unless perhaps for current bills 
for board, tuition, medical attention, store bills, etc. He was 
considerably in debt. The consideration of the note, in snit, 
was in part a steam engine and machinery purchased by 
Maddox and himself of plaintiffs. They were partners, en-• 
gaged in the business of farming. The note was made in 
April, 1870. The engine and machinery were placed upon 
the lands, in question, in the fall of 1869. The engine was 
used as the motive power of a cotton gin. It was a porta-
ble engine. He did not mean that .it could be carried about 
in one's hands, or by a man on horseback, but that it could 
be moved on a stout wagon with adequate horse power, or 
oxen.	Portable engines are distinguished from stationary
ones by this, that the former are constructed with a special
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view to being readily removed from place , to place.	 The eri-



gine in question had neN er, in point of fact, been moved 

from the place where it was first put. 	 It had a rough plank 

-shed over it to protect it from the weather. 	 It rested upon	 - 

sills placed upon the ground, and could be easily removed, 

without injury .to the freehold.	 The cost of the, temporary 

covering. was no part of the debt sued on. The engine might 

be remoyed to a:ny other place, or attached to any other gin, 

or .used for driving any 'other machinery, without substantial 

injury to the freehold or to the engine itself. The deht rep-

resented by the' , note, sued on, was not contracted altogether ' 

in the purchase of the engine and machinery. . A portion bf 

it was supplies furnished Maddox and himself. 

Burton, a physician, testifie. d that Toms lived at the same 

place where his father had lived before him.. He . was the 

guardian of his two minor sisters, who were then boarding 

with witness, in Clarendon, going to school. 

Maddox testified that the plaintiffs were commission . mer-

chants of New Orleans. That the note sued on was given . in 

settlement of an account due by Toms and witness to them, 

the principal item of which was an engine and machinery, 

and the balance was for supplies furnished.. The engine, etc., 

was purchased by them in the . fall of 1869. 

• Wilburn testified that he had known Toms from his boy-

hood.	 He resided on the same place where his father resided 

in his lifetime.	 Describes the engine, etc., about as Toms

did in his testimony. 

The court made . the following declarations of law : 

"The court declares the law to be that any resident of this 

State, who. is the owner of any real estate in the same, is en-

titled to the benefit of the provisions of the Constitution in. 

relation to the homestead. 

"That a Married , man or the head of a family cannot le-
. 

gally encumber , his homestead, in any manner except for-
taxes, laborers' and mechanics' liens, and security for the pur-. 

chase money thereof.	 This provision does• not extend to. res-
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idents of 'the State not mar'ried men or the heads of families. 
"The undivided interest of any legatee or distributee, re-

siding upon the estate of a deceased person, is not subject to 
'sale on execution, or other process, but the owner is entitled 
to the homestead exemption as against any debts of his own 
contracting. 

. "That supplies for • the purpose of carrying on a trade or 
business, and which were not furnished directly as betterments 
to the realty, although they may V be placed upon the home-
stead, are not such as is contemplated by Jaw V as advanced 
for the erection of and as improvements thereon." 

The plaintiffs excepted to these declarations of law. • 
The court found the following facts: "That . Maddox & 

Toms were partners in the business of planting npon the 
' estate of Henry Toms, deceased, who•was the father o'f one 
of the defendants.	That this defendant, Toms, resided . upon 
the property which waa the home place of his•father, and 
was. one of the .heirs of the estate. That defendants con-
tracted a large debt with the plaintiffs for supplies to be . used 
in the carrying on of their business of planting, and that the 
note sued on was given for the balance on the settlement of 
their account. That among their other purchases defendants 
bought of the plaintiffs a portable steam engine, mill and 
cotton gin, which was intended, and was so understood by 
both parties, to be placed upon the plantation 'for the purpose 
of better enabling the defendaiits to prosecute • their business 

planters. That said machinery was placed upon the 
premises, but was not attached to the soil. That a shed was 
crected olier said machinery, but that no part of the supplies 

• furnished ,by the plaintiffs was used in the erection of said 
shed. The court, sitting.as a jury, finds the issue, so far as the 
attachment uPon the land is concerned, for the defendants." 

The plaintiffs appealed to this court.	• 

First. It does not appear that the court below found upon 
the facts of the case, whether Toms was the head of a family 
or not, but, in effect; declared the 'law of the case to be that
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be was entitled to the benefit of the homestead exemption, 
as against the attachment and sale under execution, though 
not a married man or the head of a family. 

By the statute in force at the time the present Constitu: 
tion was adopted, every free white citizen of the State, male 
or female, being a householder, or head Of a family, was en-
titled to a homestead exemption. The homestead consisted 
of not exceeding 160 acres of land in the country, and a 
town or city lot, being the residence of a householder or head 
of a family, with the improvements thereon, without limita-
tion • as to value. It was exempt from sale on execution, ex-
cept for taxes, but there was no prohibition against incum-
brances. Gould's Dig., Oh. 68; sec. 29, 30, 31; Acts of 1866-7, 
p. 311, sec. 6. 

This statutory homestead exemption was allowed to no 
one but a householder or head of a family, but the benefit of 
the exemption was continued to the widow, child or children; 
after the decease of the owner, etc. Sec: 30, ub. sup. 

A householder is the master or chief of a family; one who 
keeps house with his family.—Webster. A person having and 
providing for a household.—Bouvier. 

In McKenzie vs. Murphy, 24 , Ark., 157, Mr. Justice Fair-
child, remarking upon this statute, said: "The object of the 

statute was to afford a home to the family of which the citi-
zen, the householder, was the head, irrespective of his liabili-
ties. The statute intended no individual benefit for the head 
of the family; disconnected from the family, the head of it 
was entitled to no consideration; but the family, when de-
prived of its head by death, was to have the protection of the 
act by holding the land, or . town or city lot, upon which the 
faMily residence was situated, exempt from execution, so 
long as either was occupied and used as the residence of the 
family of which the deceased head was the representative." 
In Tumlinson vs. Swinney, 22 Ark., 414, the Chief Justice said 
of the snme statute: "The legislature intended to secure to 

• the householder, or head of a family, a home, a dwelling
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place, free from the claims of creditors, and protected from 
the invasion' of the officers of the law—an asyluth, where the 
family may live in independence 'and security, and which 
they may improve and make cornfortable, without the fear 
of being deprived 'of it, and turned houseless and homeless 
upon the world, by improvidence, or by the misfortunes and 
vicissitudes incident to life." 

If, while this statute was the law of the homestead, a man 
had lived, from choice or necessity, in his house by himself, 
and done his own housework, - without wife, children, depen-
ol.ent relations, or domestics, he would not have been • entitled 
to the benefit of the exemption. The officer of the law, 
armed with an execution,, might have invaded his asylum, 
and deprived him of whatever comforts 'he derived from his 
solitary and cheerless home. It may be remarked, also, that, 
under the provisions of Chapter 68, of Gould's Digest, but a 
small exemption of personal property was made in favor of 
a person not the head of a family—the wearing apparel, tools 
of a mechanic, books, etc., of a minister, teacher, lawyer, 
physician, etc., • Sec. 22, 28—whilst a more liberal allowance 
was made to the married man with A family. Sec. 23. 

After the war, when the people were impoverished, and 
many of them in debt, the exemption of personal property 
in favor of a married man, widow' or widower having a fami-
ly of children, or persons having the care or ' maintenance of 
a minor child or children, was liberally enlarged; and the 
-exemption in favor of a class of persons, male or female, 
diving 'alone, without families, was also increased: Acts of 
1866-7, '23. 309. 

Thus .stand, substantially, • the law of the homestead exemp-
tion, and the law of the exemption of personal , property, at 
the time the present Constitution was adopted, in 1868. 
When the convention assembled, the State was still laboring 
.under the impoverishing effects of ihe war; the people were 
yet much in debt, and Congress ' had Passed a bankrupt act. 
.At an early day of its session, a committee on, exemption of'
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real and personal property was appointed: Debates and Pro-

ceedings of t'he Convention, p. 61. The committee framed and 
reported provisions to be inserted in the Constitution. Ib. p. 

• 205. After some discussion on the expediency of making 
Constitutional, • instead of legislative exemptions, 'the provis-
ions reported by the committee, were referred to the commit-
tee on the Constitution, its arrangement and phraseology. ' Ib. p. 

358-361. This committee made some changes in, and addi-
tions to the provisions referred to them, and, as amended, 
they were adopted as Article XII, of the Constitution, under 

the title, Exempted Property. 

Sec. 1, of this article, provides that: "The personal proper-
ty of any resident of this State, to the value of two thousand. 
dollars, to be selected by such 'resident, shall be exempted 
from sale on execution," etc. This exemption is not limited 
to married persons, or heads of families, but is allowed to any 
resident of the State. The distinction made in the exemption 
statutes, above noticed, between' persons with, and without 
families, was not kept up in this section. 

Sec. 2 of the same article provides that: "Hereafter the 
homestead of any resident of this State, who is a married man, 

or head of a family, shall not be incumbered in any ' manner 
while owned by him, except for taxes, laborers' and mechan-

, ics' liens, and security for the purchase money thereof." 
This section simply places a limitation upon the power of a 
married man or head of a family, to incumber the homestead, 
and was designed for the benefit and protection of families, 
wives, children or other dependent persons, etc.,—a provision 
which was not in the homestead statute, which only protected,. 
the homestead from sale on execution. This section does not 
prescribe the quantity nor the value of the estate that is to 

constitute the homestead, nor protect it 'from sale on execu-
tion, noir does it expreisly or by necessary implication limit 
the homestead exemption to marridd men or heads of faMi-: 

lies._ 
- Sec. 3, provides that: ‘Tvery homestead, not exceeding one 

27 Ark.-42



658	CASES IN THE SUPREME COURT 

Greenwood & Son v. Maddox & Tome.	[DEoxisinEn 

hundred and sixty (160) acres of land, and the dwelling and 
appurtenances thereon, to be selected- by the owner thereof, 
and not in any town, city or village; or in lieu thereof, ' at the 
option of the owner, any lot in a city, town or village, with 
the dwelling . and appurtenances 'thereon, owned and occupied by 
any resident of this State., and not exceeding the value of five 
thousand dollars, shall be exempted from 'sale on execution or any 
other final process from any court; but no property shall be 
exempt from sale for taxes, for the payment of obligations 
contracted for the pnrchase of said premises, for the erection of 
improvements thereon, or for; labor performed for the owner 
thereof," etc. 

This section limits the quantity of land that is to constitute 
the homestead in. the country, as well as in the towns, etc., 
and certainly places a limit upon the value of the homesteads 
of the towns, etc., if it does not limit the value of the country 
homesteads. It also exempts all homesteads from sale on 
execution or other final process, except in the instances named; 
and it does not, by any of its expressions, limit the benefit of 
this exemption to married men, or heads of families, but seems 
by fair interpretation of its language, to extend to any resi-
dent of the State. And this .construction is in harmony with 
the first section, which relates to the exemption of personal 
property from execution, etc. 

This conclusion is adopted after mature deliberation, though 
not free from all doubt, because of the want of clearness and 
accuracy in the, expressions of the third section, but the con-
clusion has been reached by construing this section in con-
nection with the other sectiong of the article. 

The court below, might- well have found, upon the facts in 
proof, that Toms was the head of a family. He succeeded his 
deceased father , in the care of his minor sisters, who contin-
ued to live with him in the family mansion, when not at school. 
1 Washburne on Real Property, top page, 327. 

But the question whether a man not married, or the head 
of a family is entitled to a homestead exemption from execu-

127 Ark.
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tion is directly presented by the record int this case, and we 
have deemed it a duty to decide it, though it maya rarely hap-

pen that a man will be the solitary occupant of his home and 
dwelling place, unaccompanied by .any of the persons ordi-
narily constituting a family. Still,,• if t he . resorts by choice,. or . 
from necessity to that lonesome life,, the framers .of the Con-
stitution seem to_have intended .to protect , his homestead 
from sale onl execution, except in the –instances expressed, 
though, he is left . free to placei incumbrances upon it, which a 

married man t,or head .of a family is, forbidden:to do. .: 
Second. .Was- Toms entitled . a homestead exemption 

in the. three hundred . and twenty acres of land, .which 
he held as a tenant –in 'common • with his. . two sisters, 
beforel his interest had been . severed, by partition, and 
his dwelling fixed upon . the share allotted to him ? At 
the time he made ;the motion , to, quash the levy,. returned . by 
the sheriff upon the writ of attachment, he was not the owner 
of any particular. portion,. or acres ,of the land, but had an 
equal interest with his sisters in all , of , the acres, and the 
dwelling and appurtenances thereon. He. certainly had the 
elements out of . which he .could cause a homestead . to be 
formed, by having , the land partitioned, and fixing • his dwell-
ing on the share allotted to him, if. . the ancestral, .mansion 
did not fall. upon •the portion assigned to ,him. At the time 
he , made the motion to quash the levy, he . had taken no step 
to have the land 'partitioned. If the court, on the one hand, 
had refused to .quash the levy, and left the appellants . at liberty 

•to take out an execution, and sell his entire interest in the 

• :lands, he might have been deprived of his right to perfect his 
homestead claim, or of the privilege of putting himself into 
a condition to protect his homestead exemptions—if, indeed, 
the sale would deprive him •of that right. See HugheS vs. 

Watt, 26 Ark. 228. •On-the other hand the-court quashed the 
levy, and • thereby deprived the appellants, of an opportunity 
of having the_ benefit of a salern of any portion of the land in 

any event. This might work a wrong, sbecause some , of . it
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being improved, and some unimproved, and the former being 
more valuable than the latter, it might turn out upon a parti-
tion that Toms would get for his share unimproved lands, 
embracing more than 160 acres, the limit of the homestead 
right, and the appellants could sell the excess; or it might 
happen that the ancestral mansion would not be upon the 
share allotted him, and he might not choose to fix his dwelling 
on it, and in that event, the appellants would have the right 
to cause his share to be sold under execution. We think the 
better practice would have been, in the absence of statutory 
regulations, for the court not to have quashed the levy, but 
to have' left the appellants at 'liberty to take out their execu-
tion, and Toms at liberty, to apply for partition, etc. If it 
may be said that the appellants might be too fast for him 
with their execution, it may be answered that he could obtain 
an injunction to stay the sale until his homestead right could 
be ascertained and forfeited. 

We are aware that it has been held, in California, that a 
homestead cannot be claimed by a tenant . in common, on the 
ground that no provision is made by the homestead statute of 
that State for partition. Wolf vs. Fleishacher, .5 Cal., 244; Gib-
bin. vs. Jordan, 6 Cal., 417. So in Indiana and Massachusetts, 
1 Wash., on Real Prop., top p. 388. But it has been ruled 
otherwise in Iowa, Thorn vs. Thorn, 14 Iowa, 49, and in Ver-
mont, McCreary vs. Bixby, 36 Verm., 254, 257, and we prefer 
the reasoning of these decisions. See also Horn. vs. Nfts, 
New Hamp., 479. 

Here there is no trouble about partition, for the application 
for partition might have been made in the court which 
quashed the levy. Gould's Dig. Ch. 811. 

Third. The remaining question is whether the note, sued 
on, is an "obligation contracted for ' the erection of improve-
ments" on the land in question, within the meaning of the 
third section of the 12th article of the Constitution? The 
engine, etc., for which the note was in part given, was pur-
chased of appellants, by Maddox & Toms, as partners, and
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placed on the premises as a motive, power to the gin, etc., to 
be used in their •artnership . planting business. Maddox 
had no interest in the land. As between him and Toms, it 
did not become part of the realty, but remained personalty, 

* and was subject to their pArtnership debts. Toms was only 
a tenant in common with his sisters, and they could not have 
claimed ;that the portable engine, placed on the land by him 
and his partner,. for purposes connected •with their planting 
business, became part of the realty. If Toms had been the 
sole owner of the land, and purchased the engine And placed 

it on the premises for his own purposes, and the controversy 
had arisen between him and a vendee to whom he had . sold 
the land, there might be a question whether it was not a fix-

ture, and passed with,, and as part of the realty. 1 .Wash. 

on R. Prop., top pages, 16, 17. 
, Upon the facts of this case, the engine, etc., was surely not an 

improvement erected on the property within the meaning of 
the clause of the Constitution in question. As held by the 
court below it was no permanent betterment of the property. 

For the reasons, however, above indicated, we think , the 
court below should mot have quashed the levy upon the lands, 
and the judgment of quashal must be reversed, and the cause 
remanded with leave for the parties to take such further step 
as they may deem proper, not inconsistent with this opin\- 
ion, etc. 

STEPHENSON, J., being disqualified, did not sit in this case 

HON. E. H. ENGLISH, Special Supreme Judge.


