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" CASSELBERRY et al. v.. FLETCHER et al.

Swamp AND OVERFLOWED LaANDS—C. resided on the lands and had doné
- 50 more than twenty-five years: he took a contract to levee the lands and
- performed ‘the work. H. went to the Swamp Land Office and entered the
lands: two days-after this. C. entered the same lands, as part pay for
the levee he had contracted to construct across the lands; a contest was
had before thé land agent a patent issued to H. and none to C. Held on
bill by C. to:enjoin suit in ejectment by H. That under- Section 13 of the
Act of January 6, and-Section 4; Act of January 11, 1851 the’ equltable
title of C. was supenor to the proxr lega,l/ tltle of H and a perpetual in-
“_]unctlon would bé aw arded

APPEAL FROM MIISSISSIPPI CIRCUIT GOURT

- Hon: JOHN E. BENNETT, Owcmt Judge
Adams, Dizon-& Pike, for Appellants,

The land in controversy in this suit was, and is admitted
to be included in the Act of Congress, 28th September, 1850.

,Other provisions of the Act provide for the location, report
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and' confirmation of said lands, and patents therefor to the
State, and especially by Section 2 of said Act of Congress
is provided, “and on that patent the fee simple.to said lands .
shall vest in the State of Arkansas, subject to disposal of the Leg-
islature thereof: Provided, however, that the proceeds of said
lands, whether from sale or direct appropriation in kind, shall
be applied exclusively, .as far as necessary, to the purpose of
reclaiming said lands by means of ‘the levees and drains
aforesaid.” ) A , ’

By Section 4, of the Act ‘of the General Assembly of the
State of Arkansas, passed and approved. on the 6th of Janu-
ary, 1851, it is provided, “That the payment for making
said levees and drains shall be made in the lands reclaimed, or
in the proceeds of the sales thereof, at the price previously -
fixed upon said lands by the commissioners,” and by the thir-
tenth section of the -same Act, it is, a-rhong other things,
provided, “that all persons * * * * who shall reside on,
or who shall have improved the isame (that is any of said lands
so .granted), shall have the cxclusive right of purchase thereof, to
the extent of their claims, for the period of twelve months from
and after the date of the patents issued by the United States to
this State, at the price previously fixed upon ‘the same, not to
exceed one dollar and twenty-five cents per acre;” and by
Section 4 of the Act of said General Assembly, of .date the
11th day of January, 1851, it is also provided :

“I'hat any person owing lands on the banks of any river,
in any swamp and overflowed land district, shall have the
preferenée of taking the contract to levy such lands; Provided,
"he takes the contract at the lowest bid, and such - person so
contracting, shall have the preference to take in pay for exe- -
cuting his contract any :lands, .swamp ' or overflowed, “lying in

" the rear or adjacent to his own lands.”.

These are the provisions of the stetutory law applicable to
this cause, and upon which, under the facts and the general
principles of equity, it must be determined.

It is perfectly manifest that the whole scope and purpose. of
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all these legal provisions are, and were, to secure  the .recla-
mation of the swamp and overflowed lands of the 'Staté,'--o
protect and save to the citizens their estate, and homes,” and
the benefits arising from the ‘proposed work, and thereby: to
enlist them in the more hearty and efficient prosecutlon of-
the labor of erecting the levees. : -

In the first place, the lands were to be reclaimed. N ext,
the compensation for the necessary labor should be made
with the lands themselves.  Next, those actually reszdmg and
having their homes upon the lands, should have the exclusive
right to purchase the . same for the space of -twelve months
after the date of the patents from the United States to this
State therefor.  And- lastly, that lands adjacent to private
lands should be saved to their owner, if he should take the
work at the lowest bid.

The court will take judicial cognizance of the fact that the
lands in controversy in this suit were not patented by the
United States to this State prior to.the 27th day of Septem- °
ber, 1858; such patents for the lands in the township and -
range in which these lands lie bearing -dates respectively
the 27th day of September ‘andi the 10th day of November,
1858. R

We therefore, and we think “justly, contend that - -complain-
ants are entitled to the relief asked, and the provisions of
both the thirteenth section ~of the Act. of the 6th January,
1851, and of fourth section of the Aect of 11th ‘January,
. 1851, the 'proof, under both, as we think, being ample
- and conclusive, = - - -

(J ohn C. Palmer, for Appellees. -

The first point upon which appellees rely is, that the rights
of the parties having been settled by the swamp land agent,
his decision ‘cannot be attacked. except upon an allegation,
sustained by proof of frand. By section 41, chapter 101 of
the Digest, the swamp land agents were ve\stéd with full
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authority and jurisdiction to settle and adjudicate contested
pre-emptions, and no' authority is given to any tribunal to
revise their decisions. The authority of a Court of Chancery
to interfere in cases of th1s sott, is confined to clear equity
jurisdiction. : ,

The bill in this case charges fraud. The injunction was
granted on this allegation, and complai'nants ‘are. entitled to -
no relief unless fraud is proved — the answer especially deny-
ing fraud. Borden et al vs. State, 11 Ark., 547; Wynn vs.
Morris et als. 16 Ark., 414; Lytle et als. vs. the State, 17 Ark.,
608; Mclver vs. Williams; 24 Ark.,33 ;- Paty vs. Harrell, 24
Ark., 40; Schaer vs, Gliston,-% Ark., 137 ; Branch vs. Mitchell,
24 Ark 149.

CItis Well settled that when the matter adjudicated is by a
court of peculiar and exclusive jurisdiction, .-and where no
appeal is allowed, or revising power- given by law, such adju-
dication is "final and ' conclusive upon -all' olher ‘courts' and
_ persons; until successfully impeached upon. the : charge of
fraud.  Lessee of -Rhode ws. Selin, 4 ~Wash. C..C. ‘Rep., 721;
Voorhees vs. U. S. Bank, 10 Pet., 478; United States ws. Arre-
dondo, 6" Pei., 729 Wilcoz vs. nJacLson 13 Pet., 511; Borden
et al. vs. State, 11 Ark 547; Foley vs. Harrison, 11 Howard U.
S. R., 448 ; McGee vs. nght 16 I, 557 -

e &

GrEGG, J.—On the -5th of May, 1868 the appellants filed
their bill in -equity,’in the Mississippi Circuit: Court,;in which
they allege that, in 1838, one Howe proved up a pre-emption
to the southwest quarter of section 3, in township' 15,:north
of range 13 east, under the act of Congress ‘of 1833, and that
the same, in 1843, by transfer and‘assignment;, came into the
hands of Isaac S. Casselberry, the father of complainants;
that the same was never offered for sale by the Wnited States
government, and in 1850 - it was granted to! the State of
Arkansas as swamp and- overflowed lands; that 'said Isaac S.
and family have, ever since, had actual cand’ continuous pos-
session of said lands, and that under the act of ithe Legislature




27 Ark.] {OF THE STATE OF ARKANSAS, ) 389

! °

_TERrM, 1872.] Casselberry et al. v. Fletcher et al.
B /

7

of 1851, they, or the said Isaac S., had a preference right to
purchase said land, and pay for the same in levee work, and
that he took, and caused to ‘be completed, a levee contract on
sald lands; that said Isaac S. died in 1852; that in June,
1852, said complainant, as admiunistrator, proved up a pre-
emption right, in the proper swamp land office,- and on the
28th of March, 1853, -purchased said--lands -and paid in
levee work then done, and procured a certificate, - That Elliott
. Hickman, the "father of the -appellees, :well knowing .the rights
of the complainants; in collusion with or fraud upon the land
officers, and in fraud of -the rights* of the complainants,
entered said lands, and procured--a deed therefor;-and- that
he, at the ‘November térm; 1868, of the Circuit Court of -that
county, sbrought an :action of gjectment against the complain-
ants.s Theyprayed- for ‘an injunction: perpetually- restraining
all proceedings in ejectment; that the heirs of Elliott- -Hick-
man be divested of title! and that title be vested in complain-
ants; as the widow -and heirs of -said Isaac S. Casselberry, and
for general relief.  Sarah. Hickman, Francis Fletcher - and -
Juda Murphy answered and - denied- that Howe- ever proved up
a pre-emption ‘right; or that any:was- transferred; but averred '
that a pre-emption . right was proved up by one Baker, and
afterwards, in 1839, assigned to ‘Elliott - Hickman, - -They
admit-the possession of Casselberry, and- that the:-lands - were
granted to the State as alleged, ‘~the'.'representéftive - chdracter
of the complainants, and the dealh of the said Isaac S., but.
deny . that the~ complainant, Martin Casselberry, as - such
- administrator; ever proved up a pre-emption under State laws.

‘They aver' that they do not know:of 'his"levy .contract, and -
ask that he be held to proof, etc. = They aver -that Elliott
Hickman proved up a pre.-‘emption. under ~State Jlaws, . and
entered the land long before Casselberry, and that upon a full
and fair trial before the State Swamp Land Agent, at Helena,
a certificate of eﬁtry/ was granted to him and refused to said
Casselberry, and that a deed therefor was duly granted to him
by the Governor of the State,
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Depositions were taken and certificates procured by the
appellants to show the performance of the levee contract, and
the application to purchase the lands in such work, and that
the lands were taken in part payment for such 1e§'ee work
within a few days after Hickman’s purchase "The appellees
took no depositions.

The record entry, preceding the decree, states, “That ‘it is
agreed that Elliott Hickman’s entry is the olde§t by at least
two days, and that all questions as to pre-emption, either . by
authority of the United ‘States or the State of Arkansas, are
withdrawn and not to be:considered, except as to the claims
of the complainants under section 4 of the -act of January 11,
1851, and the exclusive right of purchase secured by section
18 of the act of the 6th of January, 1851, to persons other -
than those claiming beneﬁts of pre- emption under acts of
Congress.” :

By the adrnlssgons of the’ partles, in the pleadings, by the

evidence and admlssmns stited upon the record, the case may
 be stated thus:’ Casselberry resnled on the lands;” and had
done so more than twenty-five years; he, through his son,
Martin, took a contract to levee the lands, and performed  the
work. : ‘
Elliott Hickman went to the swamp land office and entered
the land; two days after this Casselberry went and entered
the same lands as'part pay for the ‘levee he had contracted to
construct across the land; a contest was had before the land
agent; a patent issued to Hickman and none to Casselberry-

Complainants claim that their rights under section 13 of the
act of January 6, and section 4, act of January 11, 1851, are
superior to those of appellees. '

Appellees claim that said acts conferred mo rights or privi-
leges upon Casselberry over other citizens, and that Hickman
complied with all the necessary requirements of the swamp
land lays, and obtained the patent, and that his entry was prior
in time and should prevail.

It is insisted by the appellees that the appellants acquired

-~




27 Ark.] OF THE STATE OF ARKANSAS. : : 391

TERM, 1872.] Casselberry et al. v. Fletcher ot al.
no preference under the 4th section of the act of the 11th of
January, 1851, because there was no sufficient title in them,
or their ancestor, in the front lands wupon the bank of the.
" river; that the levee was made upon the lands .in controversy,
and not on adjacent lands in front as Tequired- by the statute,
ete. ' co ‘ .o
1t is very clear that the general policy of the land laws,
both national and State, has been and is to favor the actial
settler; to prefer those who, with their families, push forward
to clear up the forests. ~ Such being the general policy of the
government; a court of equity, where the language ‘of the
- statute will justify,’ should so construe it as to carry out that
public pohcy ’

These lands being granted .to the State, the object was to
reclaim them by the necessary levees and drains, and in ad-
dition to the- favor due the occupant, it may well have been.
supposed that the actual settlers’ personal interest would se-
cure more faithful work than would likely be had at the
hands -of one whose pay was his only interest, as to results.
With such objects in view, we can’ seé no reasonable intent  to,
exclude one, the title to Whose possession mlght be dequired
and ‘the lands protected by guch- work ;- and we think - it mot
unreasonable -to hold that the' man who owned the possessory
- right and had ‘the occupancy and: control of the lands to be
'reclalmed was within the intent and ineaning of the act re-
ferred to, and an eqmtable and liberal constructlon of the
act in favor of those evidently mtended to- be benefited by
it, embraces the lands occupied, as well those more rembote
from the levee, and Martin Casselberry bemg the a'dmin‘is'-
trator and an heir of Isaac 8., certainly had a right to com-
. plete the purchase in behalf of the representatlves of the said
Isaac deceased.

By section 13 of the act of Junuary 6, 1851, it is provided
“that all persons * * * % who - shall reside on ‘olr who
shall have improved sueh lands, shall "have the exclusive right
to purchase thereof, to the exient of their claims, for a period
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of twelve months from and after the date of the patents
issued by the United States, at the price fixed upon the same,”
ete. _ ' .

It is insisted, however, that this section was modified and
limited by the. act of the 12th of January, 1853. That is
true, but under the latter act the settler had the same right
of pre-emption, only he was liable to lose "the same if he did
not make his entry or prove up his preemption before the
day fixed by the land agent for the public sale of the lands.

In this case, many years of continuous and uninterrupted
possession of the lands, is alleged in -the complainants and
-admitted by the defendants; showing clearly a right of pre-
emption in Casselberry, and that. right certainly entitled him
‘to this preference, if not forfeited by his act or megligence.

This occupation and- all facts mecessary to vest. in Cassel-
berry a right of pre-emption, being admitted in the pleadings

" or shown in evidence, those disputing that right should have
ghown wherein it had lapsed.or been forfeited. -

In the case of Hém;%siead v, Underhill’s Heirs, 20 Ark., 351,
the "court said, “Section 10 of this act” (the act of -the 12th
of January, 1853) “declares, that every head of a family who
may hereafter .settle, upon or who s now a settler upon any of
the undisposed of swamp lands and overflowed lands, shall have a
pre-emption right thereto, in exclusion of all persons whatsoever 1p
to the day of such sale, and shall have a right to enter any of
the legal subdivisions as above recited, *, * * * * but
if such settler fail to make such entry before the day set
apart for such sale then the right of entry shall be lost, and
the lands offered for sale to the highest bidder,” etc.

In a subsequent paragraph- of the same case, this court
said:  “Moreover, neither the petition nor the mandamus nor
the response states the time at which the appellant received the
maps and. plats at his ofﬁcé, or -the day wupon which he
made his first: public sale, under the act of the 12th. of January, -
1853, consequently we have nothing before us from which
we can determine with any legal certainty, nor had the court




N

27 Ark.j OF THE STATE OF ARKANSAS. 393
/ -

TERM, 1872.] Caséelberry et. al. v. Fletcher et al. '

below, that the entrivs of Fitzgerald and Norwood were not made
before the-day of sale, and within the -period limited by the
statute in question.” ' ,

In the case now before us, without referring to the con-
firmatory historic fact of sale, the record presents neit\lier
averment or proof, tending to show that these lands had been
offered for sale before the entry made by Casselberry, and as
the admissions and . testimony ‘show satisfactorily his oceu-
pancy of the lands, his agreement and completion of the
levee contract, and his entry of the land in payment for the -
work done under such.contract, it seemis to create in his ' favor
equities, not to be defeated by a legal -title, that can only

- claim priority in time,

In the case of Branch vs. Mitchell, 24 Ark., 447, this co‘urtvt
said:  “Under the act -of the 11th of January, 1851, Mitchell
had the right, in preference to all others, to take the contract
in question, for levying in front of these lands * * %  *
but according to the argument he must go on and complete the
levees hefore he could select any of the rear lands, and in the
meantime, Jordan, or any other person-might purchase these

~ lands, as swamp lands, from the State, or buy -them of the

United States, and so defeat his pre-emption right altogether;
that would make the right truly a visionary and wunsubstan-

- tial thing.  Either he could. make the selection at any . time,

as the work progressed, and- so- prevent any sale-of the same
lands to others, or he could require the commissioners not to sell
any of the rear lands whzch ke might have a right to take in pr efer-
ment to other persons.”

Turther, they say, “No matter at what date he selected the
lands, if he finished the work in whole or in part, and the

‘commissioners: approved of -and received it, and the amount

due for it were enough to- pay for the lands, they became his,
and his title, if necessary, as against any intervening pur-
chasér or claimant, would relate to the 11th of January, 1851,
on which day the right of preference, in bu]ldlncr the levee
and ta]lcing these lands in payment, vested. And it is quite
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clear that having the right of pre-emption of the-land, and having
taken the contract to build the levee, and commenced the work, he
could not be ousted of his right of pre-emption by a purchase made

by any other person even from the State, though he did not select
the lands until after such purchase.”

If these rulings be correct, upon the whole record before us,
the complainants ought to have recovered.

In our opinion Casselberry had a preference right in the
levee contract. 'The work was done and accepted for the land,
and that gave a paramount title, and the swamp land depart-

ment should have so decided. :

All are presumed to know the law. Hickman, knowing of

_Casselberry’s possession and claim of t1tle must therefore have .

known he had a preference right, and knowing of this right,

it was a fraud on his part to -attempt to enter these lands.

from under the occupants, who were then completing pay-
ment for them, and courts of equity will not encouragc such
practices.

We hold that the equitable tltlo of the appellants is supe-
rior to the prior legal title of the appellees, and .a decree
according to the prayer of the bill will be renderedJ in this
~ court.

BuxnerT, J., &id not sit in this case.
Hon. J. R. HarriNeToN, Special Judge.




