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HARRISON ' & STEWART v. LEWIS, Commissioner. 

SWAMP AND OVERFLOWED LANDs.—Statutes regulating sale of, etc.—Where 
a party enters swamp lands of the , State, at private entry, after the 
same has been offered for sale at public vendue, in .pursuance of the 
Act for that purpose, and pays for the same the amount fixed by law, 
he cannot be deprived of that title, which is to be evidenced by.a patent, 
by a subsequent neglect of an ' officer in not performing an act which the 
law says shall be done, but whiCh is not necessary to his title. 

CERTIFICATE OF ENTRY-Of what force and effect.—The regularity of the 
issuance of certificates of , entry may be inquired into, and the certificate 
may be heldvoidable for irregularities or fraud, but they are to be 

'held prima fcieie good and regular, and he, who woUld seek to deprive 
the holders of • their' : rights under them, must assume the burthen of 
proof, and show, sufficient facts to warrant a court of law or equity to 
set the certificate aside. 

COMMISSIONER OF IMMIGRATION AND STATE LANDS-Duty of:—Under the 
Act approved July 15, 1868, providing for the 'appointment of a Com-
missioner of Immigration and State Lands, 'all the duties that were 
required of the Auditor, in relation to such lands, now devolve on said 
Commissioner.

PETITION FOR MANDAMUS. 

Watkins & Rose, for Petitioner. 

The entry was properly made, and the , neglect of the officer 
to report it could not void it. Taylor vs. Brown, 5 Cranch, 
241, 2, 3; Lytle vs. State of Arkansas, 9 H ow., 333; Crdig vs. 
Bradf ord, 3 Wh eat, 494; Stringer vs. Toney, 3 P eters, 338; 
Nicks vs. Rector, 4 Ark., 253. 

Montgomery, Attorney General, for Respondent. 

BENNETT, J.—On the 12th day of December: 1870, plaintiffs 
filed a petition in the , office of the clerk of this court, stating 
that, on tbe 25th day of May, 1859, Colin J. McRe.a and 
Lucien Mead, entered, in the State Land Agent's office, at 
Little Rock, a portion of the swamp and overflowed lands 
granted to the State by Act of Congress, and that said Land 
Agent gave McRea and Mead a certificate of entry, particularly 
describing the lands thus entered, the price paid, and acknowl-
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edging the receipt of the payment of the amounts due for 
the purchase of tile land.	 • 

The petition further alleges, that the said certificate of 
entry was duly assigned by McRea and Mead to the petition-
ers ; that petitioners presented said certificate of entry to 
James M. Lewis, Commissioner of Immigration, the defend-
ant, and demanded that it should be certified by him to the 
Governor Of the State, that a patent to the lands might be 

. obtained ;. but said Lewis, as Commissioner, declined and 
refused to certify the same. Therefore, they pray for a writ 
of mandamus, etc. 

On the 9th day of January, 1870, the defendant filed his 
answer, stating that there is no record in his office showing 
an entry of the lands described in the petition; nor do the 
l'ecords or books of ' his office show that any money was ever 
paid in consideration 'of said lands: That he has no means' 
of judging of the genuineness of said certificate of entrY, 
mentioned in the petition ; that the records of the Little Rock 
district,. for the year 1859, are in his 'office; that said records 
do not show that any such entry was ever made. The defend, 
ant also alleges the right of said* plaintiffs to the certifica;te of 
entry; to enable them to secure a patent, ' depends upon facts 
which can only be decided by a court of chancery. The fact 
that there is any record entry of the lands as described, in the 
certificate of entry, either in the General Land Office of the 
State, or of the original books of the Little Rock Land 
Office, is not controverted. 
' The only question then, to determine, 'is, whether the neg-

lect of the land officer, to enter and report lands, can avoid 
his certificate of entry issued, so as to prevent the issuance of 
a patent. 

The certificate of entry as referred to and made a part of 
the petition, by exhibit, is numbered 790, and signed by one 
B. F. Owen, State Land Agent for the Little Rock district, 
and stamped with the seal of his office. Section 7, of the Act 

of January, 1850, s respecting the State lands, reads as follows .
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"The Land Agents shall have full power and authority to sell 
any of the lands granted by Congress to the' State, under the 
designation of swamp and overflowed lands, but in making 
such sales, shall be governed by the rules, provisions and 
regulations now in force • and hereinafter provided, or which 
may exist by law at the time of such sale." 

The "rules, provisions ' and regulations in force" werelhat 
notice should be given of confirmation of said lands in the 
varioUs counties, calling upon persons claiming pre.remptions 
to any of them, to .come forward and prove up the same; that 
such lands would be offered at public sale, stating the time 
and place when the sale would take place, etc. Sections 11 
and 12, of the same Act, then provides that "all lands, not 
sold at the time appointed for such public sale, shall be liable 
to be entered at any time thereafter, for swamp land scrip, at 
the rates herein fixed, which is hereby declared to be seventy-
five cents •per acre, for all lands within six miles of a navigable 
watercourse, and fifty cents per acre for all lands being more than 
six miles from a navigable water course; and the Land Agent shall 
give to the purchaser a certificate of such entry, in which he 
shall specify the lands entered, and the amount received for 
such entry, and shall also note such entry on' the township 
maps, and in his book to be kept for that purpose!' 

The certificate' of entry ' now before us, was issued in strict 
conformity to the above •nactnient, with the exception of 
making a "note of such entry on his township maps, and in 
his book to be kept for that purpose." 

It is a well-established principle, that when an individual, 
in the prosecution of a right, does everything which the law 
requires him to do, and he fails to 'attain his right, by the mis-
conduct or neglect of a public officer, the law will protect 
him.	 Lytle vs. Slate•of Arkansas, 9 How., 333. 

In this- case, McBea and Mead entered a portion of the 
swamp lands of the State, at private entry, after the same 
had been offered for sale at public vendue, in pursuance of 
the Act of the General Assembly for that purpose, and paid 
for said land the , full amount ner acre, as fixed by said Act;



27 Ark.]	 OF THE STATE OF ARKANSAS. 	 155 

TERM, 1871.] Harrison & Stewart v. Lewis,. Commissioner. 

nothing more could be done by them, and nothing more could 
be required of them under the Act, and it would be unreason-
able to deprive them of that title, which is to be evidenced by 
a patent, by a tilosequent neglect of an officer, not appointed 
by them, and over whose acts they could exercise no control, 
in not performing an act which the law says shall be done, 
but which is not necessary to perfect title. 

We do not say that no inquiry into the regularity of these 
preliminary measures, requisite to the issuance of a certificate 
of entry, can be m ade, nor that these certificates could not be 
made voidable for frauds or otherwise, but they must be held 
to be prima facie good and regular, and he who would seek 
to deprive the , tholders of their rights 'under them, must as-
sume the burthen— of proof, and show sufficient facts to war-. 
rant a court of law or, equity to set the certificate aside. 

In the case before us, nothing but the fact that the land 
agent has neglected to make the proper entry of these lands 
on his book, and to note the payment of the money for the 
same, is alleged as an excuse for not certifying the same to 
the Governor for a patent. No positive allegation of fraud 
in his issuance of the certificate, nor positive denial of the 
payment for the lands has been made, and if made, no proof 
has been , adduced to, sustain them. 

Section 22, of the act of January 12, 153, makes it the duty 
of the Auditor, to . prepare patents for all lands sold by the 
several lands agents, after the same shall have been paid for, 
or, if paid for at the time of the sale, conveying the same to 
the purchaser in fee simple, which patents, with other evi-
dence of payment, shall be submitted to the Governor for his 
signature for and in behalf of the State. 

Under an act to provide for the appointment of a 'Commis-
sioner of Immigration and State Lands, approved July 15, 
1868, it now becomes the duty of said commi:ssioner to per-
form all the duties . which were required of the Auditor in re-
lation to such lands. Therefore it is proper and right he 
should make the certificate as asked for by the plaintiff. 

GREGG, J., dissenting.	 I concur in ihe conclusions of the

court in this case, but not in the jurisdiction of this court.


