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SIMIIONS v. ROBERTSON. 

LANDLORD AND TENANT—Tenant cannot dispute title of.—A tenant, in pos-
session, is not at liberty to question the title of the person under whom 
he holds, or attorn to a third person. 

SAmE—Counnot set up hostile title.—A tenant, while the relation of land-
lord and tenant exiits, cannot rent from one who has acquired a title 
hostile to that of his landlord, though it be a betthr title. 

APPEAL FROM ASHLEY CIRCUIT COURT. 

HON. HENRY B. MORSE, Circuit Judge. 

Moore, Murphy & Van Gilder, for Appellant: 

We think the court clearly erred in refusing to give the 
second and third instructions asked for by the plaintiff. 

That the tenant cannot dispute the title of his landlord. 
See 1 Ark., 495; 9 Ark., 333; 13 Ark., 387 and 455; 15 Ark., 
104; 20 Ark., 560; Taylor's Landlord and Tenant, section, 728, 
and note; 1 Washburn oh Real Property, 483, 484, 486 and 487; 3 
Pet., 44, 5 Pet., 485. 

The third instruction, that the tenant cannot rent from one 
who has acquired title hostile to the landlord, is certainly the 
law. Stewart . vs. Roderick, 4 Watts & Serg. 188. See particu-
larly Jackson vs. Hooper, 5 Wend, 246; 1 Washburn, on, Real 
Property, page 486, 3d edition, and authorities there cited. 

—Bell & Carlton, for Appellee.
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GREGG, J.---On the' 10th of January, 1870, the appellant, 

before a justice ' of the peace, commenced his action 'of forcible 
detainer. On the 15th of the same month, both parties appeared, 
and a jury was impaneled, who found the defendant 'guilty 
of the forcible detainer, and it was adjudged that the plaintiff 
have restitution of the premises, , and that the defendant pay 
all costs. On the same day, the appellee filed a traverse, that 

the inquisition , returned was not true, and prayed a stay of 
the proceedings until the matter could be heard according to 
law ; upon his giving bond with approved security, in the sum 
of 'six hundred dollars, an appeal was granted, proceedings 
st4ed, and the case certified to the Circuit . Court. At the 
September term, 1870, of that court, the parties went to trial 
and a verdict and judgment was had for the defendant; the 
appellant moved the court for a new trial which was over-
ruled, he excepted, filed his bill of exceptions and prayed an 
appeal, which was granted. 

It was, in evidence, that the appellee rented, the premises 
from the appellant, and placed hands thereon, and cultivated 
fifty acres, for which he paid, one hundred dollars rent; by 
his own testimony he had. the right' to cultivate the farm or 
only a part thereof, and pay two dollars per acre for what he 
did cultivate. At the beginning of the year 1869, the appel-
lee moved his family on the place, and held it during that 

year. 
In January, 1870, the appellant, by his agent, demanded 

possession of the premises from the appellee, who then said 
he might have had possession of his place long ago, if Ivey, 
an agent, had not treated him so badly. He testified that he 
finished gathering his crop about the 15th of December, 1868, 
and tried again to' rent the place from Ivey, for the year 

1869, but he would ' not rent to him; that he was going to 
rent .to Belser, who was then absent, and who did not want 
the place, and he told appellee that he could rent from 
Col. Brooks, as the agent of Mrs. Smith, and he did rent 
from Col. Brooks, as such agent, for the year 1869. 	 He
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stated that he moved off his crop about the 15th of Decem-
ber, 1868; and left no teams or other things there, and having 
settled with Ivey the place was turned over to him; that; 
under' his renting from Brooks, he moved on the place the 1st 
of January, 1869, and that .that was the first time he ever 
took possession of the place; that he did not tell the appellee, 
or his agent, that he did not intend any longer to hold the 
land Under the appellant, and that he was, at , the commence-
ment of the suit, holding under Mrs. Smith, and had rented 
from her agent for 1870, and he had paid the same agent for 
1869. Brooks testified •that he told the appellee, when he 
first applied to rent, that ho must get peaceable possession, to 
turn over to Simmons' and then rent from him. 

The appellant asked. three ' instructions; . the second and 
'third of which were refused, and they were as follows : 

"2. If the . jury believe from the evidence that defendant, 
Robertson, rented the land in dispute from the plaintiff, Sim-
'mons, or hiS agent; he 'cannot dispute the title of 'said Simmons 
to the land. 

"3. That if the jury believe from the evidence that the 
said defendant, Robertson, rented the' ]and in dispute . from 
'Simmons, or his agent; he' cannot rent from one who has 
acquired a title hostile to that of his landlord, though it be a 
better title." 

The defendant then asked six instructions; the first five of 
which the court gaVe, as follows: 

"1: Before the plaintiff can recover,' in this action, the jury 
must believe from the evidence that the relation of landlord 
and tenant existed between the plaintiff and defendant at the 
commencement of ' the, suit.. 

"2.. The action of unlawful detainer rests . upon contract, 
without regard to the ownership or other 'title to the property 
in controversy. 

"3. If the jury believe from the evidence that the defend-
ant entered upon the property in controversy, in January 
1869, under a . contract of lease from Mrs. Smith for that year;



27 Ark.]	 pp THE STATE OF ARKANSAS. 	 53 

FERNI, 1S71.]	 Simmons v. Robertson. 

and, at the time of the commencement of plaintiff's action, 
was in possession of said property under a contract of lease' 
from • I. L. Brooks for 1870, - the jury must find for the 
defendant. 

"4. If the jur'y believe from the evidence that the defend-
ant did cultivate a portion of the land, for the year 1868, 
under contract with Hill, the agent of the plaintiff, and that 
contract was fully executed, and defendant afterwards rented 
the property, in controversy, from Mrs. Smith, and got pos-
session of said property, in 1869, under this contract with 
Mrs. Smith and not 'the plaintiff, the jury must find for the 
defendant. . 

"5. If the jury - believe from the evidence that the defend-
ant only rented, in the year 1868, fifty-odd acres of the land 
in controversy, from plaintiff's agent, • the plaintiff musf iden-
tify the land rented, and can only recover for that amount in 
this action, if the jury believe that the relation of landlord 
and tenant did exist between the plaintiff and defendant." 

The sixth instruction had no bearing on the case, and was 
properly excluded. 
• It seems to us that there are but few, if any, propositions 
of law better settled than the one that a tenant cannot dispute 
his landlord's title, and why the court refused to give the 
second instruction asked by the plaintiff, We are unable 
to see. 

The third instruction, asked by the plaintiff, was but another 
enunciation of a well settled . principle of law, applicable in 

this case, and should have been given.	 See 1 , Washburne on 

Real Property, 483, and cases there referred to. 
The first instruction given for the appellee, as an abstract 

proposition of law, was correct, but, without an explanation 
as to what constituted the relationship of landlord and tenant, 
was well calculated to mislead 

The second instruction • of 
nection with other correct 
tionable. A contract might

the jury. 
the defendant, if taken in con-
instructions, is deemed unobjec-
be express or implied, and it is
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the holding after the expiration of the contract that is the 
subject of complaint. 

The defendant's third instruction was erroneous, justified 
by neither the law or the evidence. The testimony of all, 
even that of the appellee, showed conclusively that he rented 
the premises for the entire year of 1868, and that lie did not 
tell the appellant, or his agent; that he did not intend any 
longer to hold the lInd under him; his renting did not close 
until the last day of December, 1868, and, according to his 
own statements, he moved on the land under his agreement 
with the agent of Smith, on the first of January, 1869, so 
that not a single day intervened between the time he right-
fully had possession, under his leasing from the appellant, 
until he claimed to be in possession under an adverse claim. 
If such sharp practice was tolerated by courts of justice, this 
important possessory action would be worthless. The , appellee 
testified that he was not in possession until he went on the 
premises, January, 1869, under his renting from the agent of 
Mrs. Smith; but he also states he rented from appellant's 
agent and put his laborers on the place; had over fifty acres 
cultivated, etc., showing as full possession as if he had been 
residing on the premises; and he further testified that he 
endeavored to lease for the year 1869 from appellant's agent; 
and Rule testified that, in 1870, he told him that appellant 
would have had his lands long ago, if Ivey, the agent, had not 
treated him badly. If this testimony be true, he recognized 
the appellant as the owner, as late as 1870, but still he was at-
teinpting to hold under another. The fourth and fifth instruc-
tions were erroneous, 'because there was no evidence on which 
to base them, and they were calculated to mislead the jury. 

The appellee, in this case, entered into possession under the 
appellant, and he was not at liberty to question his right of 
possession or to attorn to a third person, and the court below 
erred in overruling appellant's motion for a new trial. . The 
judgment is reversed and the cause re'manded to be proceeded 
in according to law and not inconsistent with this opinion.


