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WOODRUFF v. SCRUGGS. 

PENAL STATUTES—Effect of repeal.—Upon the repeal of a penal statute, 
no penalty can be enforced, nor punishment inflicted for a violation of 
the law while in force, unless there be some special provision to that 
effect. 

LEmsfAruPE—Power' to modify remedy of contracts.--'i e General Assem-
bly has power to alter or modify the remedy as to the enforcement of 
contracts, ' but not so as to virtually or substantially destroy or take 
away the same. 

CONSTRUCTION OF STATUTES—Act of July 13, 1868.—The act of July 13, 
1868, repealing the usury laws of this State, operated upon all con-
tracts made previously to its passagu, still outstanding, as well as upon 
all future contracts; but the intent and effect of tne statnte was not that 
of a repeal of an absolute penal statute to invalidate contracts previous-
ly, made, but only to take away or destroy the defense of usury there-
under,



27 Ark.]	 OF THE STATE OF ARKANSAS.	 27 

TERM, 1871.]	 Woodruff v. Scruggs. 

APPEAL FROM PULASKI CIRCUIT COURT. 

HOn. JOHN WI-MOCK, Circuit Judge. 

Watkins Rose*, for Appellant 

We submit that the statute ought not to be construed so as 

to have, a retroactive effect, or to Make Contracts good that 
were illegal at the time they were made. Baldwin vs. Cross, 

5 Ark., 510; Crittenden Vs. Johnson, 14 Id. 464; Coueh vs. 

McKee, 6 Id. 493.' 
That the repeal of the usury laws did not affect contracts in 

force' at the' tithe of the repeal; see particularly, Mitchell vs: 

Doggett, 1 Branch, (Fla.) 356; Merville vs. Le Blanc, 12 La. 

An., 221; Seeyar va.' Seegar, 19 Ill., 121; &jot vs. Pinney, 11 

Wis., 84; Simbritbn Vs. Vail, Id: 90; BrOwn vs. Haight, 18 Id. 

102; Mortiin vs. Riltherford, Id. 298. • • 

.Garland & Nash, for Appellee. 

BENNETT, J.—The appellee sued the appellant in the Pulas-
ki Circuit Court, on a note executed in 1866, and due in two 
months. The appellants pleaded : usury. To this plea., Scruggs 
demurred. 

First, Because there were no usury laws then, when the 
plea was filed, in this State. 
• Second, The plea failed to aver specifically,. a corrupt intent. 

The cml rt below sustained the demurrer—appellan ts rest-
ing, judgment . was rendered against them; they appealed to 
this court. 

The first question, for our consideration, is, what was tho 
effect of the repeal of the statute of usury, of 1838, by the act 
of the Legislature of 1868. 

The seventh section of Chap. 92 of Gould.'s Digest, reads as 
follows: "All bonds, bills, notes, assurances, conveyances and 
all other contracts . or securities whatsoever, whereupon or 
whereby there shall be reserved, taken or secured, or agreed 
to be taken or reserved, any greater sum or greater value for
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the loan or forbearance of any suni of money,• goods or things 
in action, than is prescribed in this act, shall be void." 

The prescription is found in the second section of the sum 
chapter, and is, in effect, as follows: "Parties may agree 
writing for the payment of interest, not exceeding ten per 
centum per annum, on money due or to become due upon any 
contract, whether under seal or not." 

The Constitution of the State, which Went into effect in 
1868, in Art. 15, Sec. 21, gave to the General Assembly the 
power to declare, by general law, what shall be the legal inter-
est upon contracts, when no rates of interest were specified; 
but distinctly declares that no law should ever be passed limit-
ing the .rate of interest for which individuals may contract, 
in this State. The General Assembly, which met under the 
authority of the Constitution of 1868, on the 13th day of July, 
of the same year, repealed all of Chapter 92, Gould's Digest, 
with the exception of Secs. IV, X, XI, XII. By the same 
enactment, it was declared to be lawful for parties to stipulate in 
the , note and 'agree on any sum of interest that may be taken 
and, paid upon any one hundred dollars of money loaned, etc 
Section six, of the same act says: "No plea of usury, nor 
defense founded upon any allegation of usury, shall be sua 
tained in any court in this State." 

We learn from Sedgwick, in his work on Statutory and 
Constitutional Law, page 129-30-31, and, the cases there cited, 
"That there can be no doubt of the truth or validity of the ' 
assertion that when there is a repeal of a penal statute, no 
penalty can be enforced, nor punishment inflicted for a viola-
tion of the law while in force, unless under some. special pro-
visions." Nor can it be denied that the General Assembly 
can alter or modify the remedy as to the enforcement of con-
tracts, unless the enactment should virtually or substantially 
take away the same. 
. Sec. 6, of the act of the Legislature, approved July 12, 1868, 
abolished the defense of usury in the State, and the same act 
repealed all usury laws on our statute books.
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While we are not prepared to say that "the plea of usury, 
sustained under our former law, was in its effects a penalty 
upon the plaintiff in the loss of his entire debt, and thus 
place parties, coming under the operation of that law, in the 
same situation they would have been under an absolute penal 
statute" we can, with safety, say that the statute repealing 
the usury laws and abolishing the defense of usury, operated 
upon all contracts made before it was passed, still outstanding, 
as upon all future contracts. The act was unquestionably 
retrospective in its character. All general rules of construc-
tion must yield to the clear intention of the Legislature, 
sufficiently expressed. In this instance, the intention is clear 
and fully expressed when it declares : "No plea of usury, or 
defense founded upon any allegation of usury, shall be sus-
tained in any court of this State." It makes no reservations 
or exceptions, but is emphatic— commanding the courts not 
to sustain any such plea. 

The appellant insists that this statute shall not be construed 
so as to make contracts good that were illegal at the time 
they were made, or in other words, making that valid which 
was before void.	In defense of his position; he has cited nu-
merous cases. One of the most pointed is that of Morton, vs. 
Rutherford, 18 Wis., 298. Judge Cole, in delivering the opin-
ion, says : "Subsequent legislation is relied on to show that 
the defense of usury is not available. By the law, in force at 
the time the contract was made, it was usurious and void. 
To the same effect was ;the law when the suit was commenced, 
and by the law of 1856, an usurious contract was declared 
valid and effectual, only to secure the repayment of the prin-
cipal sum loaned. But how this latter enactment, even if it 
attempted it, could render valid an antecedent contract which 
was void, we do not /comprehend. The law of 1856 can have 
no bearing upon the question. The &Tense of usury is doubt-
less available." 

The case of the President, Directors, etc., of the Springfield 
Bank vs. Samuel Merrick et al., 14 Mass., 332. In Massachu-
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setts there was a law that the bills and notes of banks, not 

incorporated by law, shonld not be received or negotiated by 
banking corpOrations of that State, under . a heavy penalty. 
It was held: that a promissory note, payable in such bills to a 
banking corporation, made while the statute was in force, 
was void, and that no action could be maintained upon it by 
the promisees after the statute was 'repealed. Chief Justice 
Parker remarked ihat, "the subsequent repeal of the act can 
have nO effeet upon a contract' while it was in force. As well 
might a contract made for the purpose of trade with an 
enemy, during war, be purged of its illegality, by the return 
of peace." 

The case of Mitchell vs. Doggett,' 1 Florida,' 371, is alai) cited 
by appellant, with al5probation, wherein Chief Justice Haw 
kins says : `.`When a centract iS illegal, at the time of its 
inceptiOn, by 'fOrce . of' a statute, no action 'can 'be Maintained 
upon ..it, although the statute is repealed,' wh ich declared it 
illegal." Other "adjudications are cited; but the above are the 
strongest among them. 

While' We are 'willing to admit that the above opinions are 
entitled to gieat' respect, emanating as they' do from the high-
est tribunals of the States, yet we must respectfully dissent 
frOm the principles of law tluis laid down, so*. far as th0 
relate to . usurious eontractS. In Our opinion, ' they are not 
dictated by . any principles of SOUnd policy,' morality or law. 

While the statute of 1868, bY declaring that "n6 plea of 
usury, nor defense founded upon any allegation of Usury, 
shall be sustained in any court of this' State," and 1-el-Sealing 
all previous' usury laws, 'may affect injuriously the antecedent 
legal rights "of the borrower, the appellant, in thiS case, under 
the contraet, there is much of reaSonable intendMent and 
allowable presumption derived from the nature' of . the right 
affected and the' circumstances under which the contraet was 
made. It may be well doubted whether the .borrower, under 
an usurious contract, has any antecedent rightS of the nature 
of vested rights, created by this' contraCt, or existing under
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and by the terms of it, which the law can affect. How do 
Woodruff's rights stand in a legal point ? They are, under 
and by the terms of the contract, to receive and eiljoy until 
demanded, the money of Scruggs. Scruggs' rights are to 
receive interest and the principal sum when due. But the 
statute of usury, operating upon them, avoided his right to 
demand them and .the legal obligation of Wood.ruff to pay. 
This privilege of refusing to pay the claim upon demand, not 
under and by virtue ' of the terms of the contract, or any pre-
sumable intention of the parties different from that which 
appears upon its face (for we think it would be doing Wood-
ruff injustice to suppose he took the money from Scruggs 
originally with the intention of enjoying it without ever re-
paying), but under and by virtue of a general law, is the' only 
antecedent right of the defendant which the statute of 1868 
can affect. That privilege, and it was nothing more than a 
privilege, the legislature intended to take away by validating 
the contract in this respect. The right of the defendant 
originated in a statute founded upon policy, intended to pro-
tect the needy borrower from the presumed temptation of the 
lender to demand exorbitant interest for forbearance. That 
right, of the defendant, to insist upon a forfeiture by the plain-
tiff of his debt, was a legal right before the repeal, but not 
an equitable one. 	 The courts of equity do not view the stat-
ute as courts of law are' compelled to do. If a borrowei goes 
into a court of equity, in respect to a security given in con-
nection with usurious contracts, or to avoid extortion or . 
oppression, the court will always compel him to pay principal 
and legal interest, because there is a moral obligation resting 
on him to do . so, and it is equitable that he should be com-
pelled to do it. 

In the case of Kilborn vs. Bradly, 3 Day, 356, the court 
said : • "The statute against usury, on principles of public 
policy, renders void contracts upon usurious considerations. 
But the lender incurs no penalty unless he actually takes 
usury, and courts of equity on relieving against oppression
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or extortion, order the repayment of the sum really loaned 
or due, with lawful interest. The moral obligation of the 
borrower to pay the principal sum actually loaned, with the 
lawful interest, is unimpaired." 

In the language of Judge Duncan in Satterlee vs. Mathewson, 
16 Sorg. & Rawle, 191, "there can be no vested right to do 
wrong." In the case of Baugher et al. vs. Nelson, 9 Gill, 309, 
the court say : "In the nature of things there can be no vested 
right to violate a moral duty or to resist the performance of 
a moral obligation, and although a borrower may be justified 
in morals, as he is in law, in resisting the payment of illicit 
interest, extorted from him in consequence of his necessitous 
condition, he certainly can have no right, as a matter of pri-
vate justice, to repudiate •his contract so as to escape from the 
payment of ,the sum actually received." The doctrine an-
nounced in these cases, and many more might have been 
added, stands upon the principle that the borrower is, at all 
times and under all circumstances, under a moral obligation 
to pay to the lender the sum actually loaned, with interest, as 
a fair compensation for its use.	This is all the law of 1868 
purposes to accomplish. The legislature, in the exercise of 
its remedial authority, expressly given it by the Constitution, 
comes to the aid of all , courts, both legal and equitable, and 
declares no plea of usury; • nor any defenses founded upon 
usury, ;hall be heard or entertained in them. 

The Chancellor, in the case- of Wilson vs. Hardesty, 4 Md., 
66, made use of the following language: "Notwithstanding 
the language of the act of 1704 is so strong, it is very certain 
that contracts within its provisions are not, under all circum-
stances treated as merely void." This was a case where the 
complainant was seeking to avoid the contract because it was 
usurious, as the statute of Maryland declared, that all such 
contracts were absolutely void. The contract, in the .present 
case, was wrong, only, because the statute prohifiited more 
than ten per centum, and was wrong, only, to the additional 
interest expressed on the face of the note.	For that wrong
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the statute said the contract should be void. 	 Since then, the

legislature has taken away this . penalty and has said, in effect, 
sneh . contracts 0,re valid. 	 That it had the power to do this

admits of , no . serious question. 

• ,; • We might, have disposed of this case upon the simple 
PrOPOsitiOn aS to the power of . the legislature • over remedies, 
but . inasmuch as the defense has been- based uPon . the fact of 
the...illegal nature of the original transaction, we have thought 
it our duty to say what we have •as to the equitable • nature of 
it, outside of Ahe statute . • which has declared lusurious con= 
tracts void. 

The emphatic enunciation ' of the act of July *13, 1868, 
wherein it says : "No plea of usury, , nor defense fOunded upon 
any allegation of , usury, shalt be sustained' in anY Court of 
this !State,;•7• Is-Mandatory upon all • courts and is„only . : . .depriv-
ing defendants of the • privilege of: making a certain defense, 
which before was permitted: Such mandate; operating only 
upon • • the remedy, without. destroying a right, the legislature 
Was acting, within its scope ancL power, 	 .	 • • • 

: •As, : to the. second ground of demurrer, it Will not: be neces-
sary for us to argue, the subject matter not being allowed to 
be pleaded;, it . ,:cannot be of any • importance how it might be 
done.•,. • The court , did ' not err . in sustaining the demurrer, 
therefore • .judgment is affirmed., ' 
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