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MarTHEWS v. FREKER.

Opinion delivered May 12, 1900.

8ALE—MuTUAL AssENT.—Where a broker sent to his prineipal an order for
acar load of potatoes, which was subsequently countermanded by the
purchaser without the broker’s knowledge, and afterwards, in response
to a telegram from the principal, the broker telegraphed to rush the
potatoes and send him the papers, he will not be liable for the value of
the potatoes in case of their loss, as for goods sold, if by his telegram
he did not mean to buy the potatoes, but only meant that in his opinion
the purchaser would take them if delivered immediately. (Page 196.)

Appeal from Sebastian Cireuit Court.

Epear E. Bryant, Judge.

STATEMENT BY THE COURT.

L.. A. Freker & Co. commenced an action against J. P.
Matthews & Co. and J. Foster & Co. before a justice of the
peace of Sebastian county, upon an account in the following
words and figures:

' “St. Louis, Mo., Feb’y 26th, 1897.

J. P. Matthews & Co.,

Fort Smith, Arks.
Bought of L. A. Freker & Co.

48 bbls. E. Rose.......... 1.60- .........$76 80
35 bbls. Peerless.......... 1.60 ......... 56 00
17 bbls. Burbanks......... 1.60 ......... 27 20
5 bbls. E. Ohio’s......... 1.60 ......... 8§ 00
40 sks. Rurals (5760 lbs). 60 cveens... 5570
224 70
Less freight, 49 100........... 96 00

$126 70.”
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At the time of the giving of this account an affidavit was
appended, which was in the words and figures following:

“State of Missouri, City of St. Louis—ss.:

“Before me, August H. Bush, a notary public within and for
the city of St. Louis, and state of Missouri, duly commissioned,
qualified and acting, on this day personally appeared L. A.
Freker, who, being duly sworn, on his oath deposes and says
that he is the sole owner doing business as L. A. Freker & Co.,
a firm composed of L. A. Freker; that the annexed and fore-
going account in favor of said firm to [against] said J. P.
Matthews & Co., of Fort Smith, Ark., for goods, wares and
merchandise sold and delivered by said firm to said J. P. Mat-
thews & Co., showing an amount due of $126.70, is, within
the knowledge of this affiant, just, true and correct in all par-
ticulars, due and unpaid, and that” all just and lawful offsets,
credits, deductions and payments have been allowed. _

[Signed] “L. A.'Freker.

“Subseribed and sworn to,” ete.

The defendants denied being indebted to plaintiff in any
sum whatever, and in a trial before the justice of the peace re-
covered judgment; and the plaintiff appealed to the Sebastian
circuit court for the Fort Smith distriet.

In the circuit court J. P. Matthews & Co. answered orally,
and substantially as follows: ‘‘Said Matthews & Co. denied
being indebted to the plaintiff in any sum whatever; denied re-
ceiving, ordering or buying the potatoes in said account named;
denied buying any other potatoes from the plaintiff; and
denied being indebted to the plaintiff in any sum whatever, and
alleged in this answer that they (Matthews & Co.) were the
brokers of the plaintiff in the sale of the potatoes mentioned in
said account to defendants, J. Foster & Co., and that said
Matthews & Co. had, as plaintiff’s brokers, fully and in a
business-like manner, discharged their duty as plaintiff’s brok-
ers; and that they were in no way liable for said-car of pota-
toes; and, further answering, denied the right of the plaintiff to
sue said Matthews & Co. jointly with J. Foster & Co. Said
Matthews & Co., further answering, state that, as the brokers
of the plaintiff, they had negotiated the sale of the potatoeg’
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named in the account herein, and had duly performed all their
duties with reference to said sale, both to plaintiff and to
J. Foster & Co. and that Matthews & Co., were not liable to
said plaintiff in any sum whatever.”

The issues in this case were tried before a jury, and the
plaintiff recovered a verdict and judgment against J. P. Mat—
. thews & Co. for $126.70, and Matthews & Co. appealed.

Evidence was adduced in the trial tending to prove the
following facts: L. A. Freker was engaged in business in St.
Louis, Missouri, and dealt in potatoes. J. P. Matthews & Co.
were brokers at Fort Smith in this state, and were authorized
by Freker to sell potatoes for him. J. Foster & Co. were mer-
chants at Fort Smith. On the 23d of February, 1897, Mat-
thews & Co. ordered Freker to send a car load of potatoes to
Foster & Co. at Fort Smith. Freker shipped the potatoes, on
the 25th of the same month, to Foster & Co., and they received
them at Fort Smith, and paid for them. There is no contro-
versy about these potatoes. On the morning of the 25th of
February, 1897, Freker received a letter from Matthews & Co.,
offering him, for Foster & Co., one dollar and sixty cents per
barrel and sixty cents per bushel for a car load of potatoes to
be shipped to Mena, in this state. He immediately accepted
the proposition by telegram. On the same day he received a
message from J. Foster, asking if both cars were shipped.
These cars were the the car load of potatoes which were
shipped to Fort Smith, and were received and paid for, and the
car load to be shipped to Mena. Freker replied to Foster’s
message by telegram as follows: ‘‘Fort Smith shipped to-day
Mena car -to-morrow.” In the afternoon of the same day
Freker received a telegram from Foster & Co. countermanding
the order, which he answered as follows: ‘J. Foster & Co.,
Fort Smith. Ark. Fort Smith car loaded and ticket signed.
Mena order received by mail to-day, and are loading.” Fre-
ker commenced loading a car with potatoes to be shipped
to Mena for J. Foster & Co. on the 26th of February, when he
received a telegram from Foster & Co., saying that they would
not aecept the Mena car under any circumstances. The car was
then more than half loaded, and the remainder of the potatoes
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were ready to be taken to the car. Freker thereupon, on the
morning of the 26th of February, sent a telegram to Matthews
& Co. in the words following: “Mena car loaded. Goes for-
ward to-day. We are not at fault. Convince Foster.”” Later
in the same day he received a telegram as follows: ‘“Rush both
cars. Send papers of Mena cars to ourselves. [Signed] J.
P. Matthews & Co.”” He then shipped the car loaded, last or-
dered, according to directions, and sent the bill of lading to
Matthews & Co. The other car load had already been shipped
as before stated, and was afterwards received and paid for by
Foster & Co. The last shipment was on the 26th of February,
1897. On the 11th of March following, Freker drew a draft on
Matthews & Co. for $126.70, the price of the last car load.
This draft was returned by Matthews & Co. unpaid. Another
draft for the same amount was drawn by Freker on the same
persons, and was returned with this indorsement on it: ‘‘Not
correct. Insist on Foster & Co. paying the draft. Draw on
them again. [Signed] J.P. Matthews & Co.” Afterwards
this action was brought for $126.70, the price of the car load
last shipped. ' '
J. P. Matthews testified that he completed the negotiations
for the sale of both car loads of potatoes, and heard no more
of the matter until the morning of the 26th of February,-1897.
“That morning I called at the office of Mr. Foster,—rather, I
saw him as I was passing his place of business. He stated to
me that he did not understand the delay, and that he must
have his potatoes to fill his orders. Immediately I sent the
following telegram to Freker: ‘‘Rush both cars. Send papers
of Mena cars to ourselves.” TFoster asked me from whom he
had purchased the potatoes, and I told him Freker & Co., of
St. Louis. He then said that he did not like to buy from
Freker, because there was always something wrong with his po-
tatoes; but he did not ecountermand the order. Soon after that,
and after T had sent the above telegram, I received the follow-
ing telegram: ‘Mena car already loaded. Goes forward to day.
We are not at fault. Convince Foster.” * * * Neither
Freker nor Foster had said anything to me about telegraphing
with each other on the subject of these two cars, and I did not

-
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know, and had no means of knowing, what Freker meant by
saying, ‘‘Convince Foster.”

" W. F. Latham testified: ‘I was present on February 26,
1897, and heard J. Foster ask J. P. Matthews from whom the -
ears were coming; Matthews said, ‘Freker.” I heard Foster coun-
termand the orders previously given to Matthews. I walked
on, and heard no more of the conversation.” -

J. P. Matthews further testifled: ‘“‘The next morning, the
27th of February, 1897, I saw Foster’s son, and was told by
him that his father had declined to take either car. That same
day (27th) I received the invoice and bill of lading for the car
sued for in this action, and, having been notified that morning
by Mr. Foster’s son, who was in Mr. Foster’s office attending
to his (Foster’s) business, that Foster would under no circum-
stances receive the said car, I at once and about noon of said
27th day of February, 1897, returned said invoice and bill of
lading to Freker. I mailed said bill of lading and invoice
about noon, and placed thereon the necessary stamps, and ad-
dressed the same to L. A. Freker & Co., 1139 North Third street,
St. Louis, Missouri. In due course of mail said letter contain-
ing said invoice and bill of lading would reach St. Louis, Mo.,
on thenext morning, February 28th, 1897, and before the said car
of pot'atoes could possibly have reached its destination at Mena,
Arkansas. * - * * TUnder the custom of the railroad and
under the bill of lading the car of potatoes would not have
been delivered to any one without the bill of lading. I had
this car of potatoes sent in my name in order to get the benefit
of a certain freight rate. In telegram ordering car freight was
to be sent as to Poteau. I had a guaranty from the railroad
that such rate should obtain. I explained to Freker to ship
in my name unless he could get that rate. Fearing that he
could not get that rate, I wired him to serd the papers to Mat-
thews & Co. Both he and Foster knew the reason. I did not
buy the potatoes. I did not receive any of them. I never re-
ceived any notice from the railway company that said potatoes
were there.” Freker testified that he heard nothing of the
last shipment after he sent tlLe bill of lading to Matthews & Co.

J. Foster testified that they ‘‘declined to receive the Mena
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car, both because of too much delay in shipping same, and
because their dealings with Freker had never bqen satisfactory »
The cars of potatoes they bought from Freker through Mat-
thews & Co. were to be shipped immediately, and when they
learned on the 26th that they had mot yet been shipped, for
that and other reasons they declined to take the same. Their
customers were crowding them for potatoes. They had to have
them as soon as possible.

Read & McDonough, for appellants,

There was no contract between appellee and appellant
brokers by which #itle was passed to appellants. 40 Ark, 216;
60 Ark. 357. If appellee could recover at all, it would be in
an' action based on conversion by sending the unauthorized
telegram. 86 N. H. 324; 12 N. H. 384; 22 N. H. 572; 14
Johns. 128; 14 Vt. 366; 10 Vt. 208; 31 Ark. 286; 14 Ark,
505; Jaggard, Torts, 706, 717. A factor or broker in pos-
~ession of goods is only a bailee. Laws. Bail. § 5. Assumpsit
it will not lie for such a conversion. 17 Ark. 509; 25 Ark.
100; 27 Ark. 865; 31 Ark. 155; 31 N. Y. 676. No amend-
ment of pleading can be made to change an action begun in
contract to tort. Sand. & H. Dig., §§ 5703, 5769n.; Bliss,
Code PId. 233, 429; 34 Wis. 378; Fitnam, Trial Proc. 513;
7 Hun, 525. In actious of tort the measure of damages is at
value of the property at time of conversion. 14 Ark. 505; 31
Ark. 256; 39 Ark. 387; 36 Ark. 268; 51 Ark. 19, Appellee
could have resold the potatoes, and thus prevented their loss.
Hence he cannot recover for whatever of the loss was oceasion -
ed by his failure to do this. 57 Ark. 264; 105 U. 8. 224; 80
Fed. 818; 37 S. W. 868. It was error to refuse the instrue-
tions asked by appellant. :

Jo Johnson, for appellee.

The transaction was a sale of the ‘Mena car to appellants,
44 Ark. 556; 43 Ark. 353; Benj. Sales (4 Am. Ed.), 181,
693. Recovery may be had as in assumpsit. 15 Ark. 444; 5
Ark. 651; 4 Enc. Pl. & Pr. 923. A sale to an agent for an
nndiselosed principal is a sale to the agent. 2 Kent’s Comm,
630, 631; Story, Ag. 267; Whart. Ag. 500; 50 Ark. 439; 8
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S, W. 183; 1 Am. & Eng. Ene. Law (2 Ed.), 1080-1. The
instructions of the court were correct. On the fourth instrue-,
tion, see 7 Ark. 365; 9 Ark. 85; 22 Ark. 258; 2 Ene. PL
& Pr. 1022.

BariLE, J., (after stating the facts.) This action was
for the price of a car load of potatoes, which were alleged to-
have been sold by L. A. Freker & Co. to J. P. Matthews &
Co. In the aceount filed with the justice of the peace
Matthews & Co. were charged with having bought the pota-
toes. In the affidavit annexed to the account Freker swore
that the account ‘‘for goods, wares and merchandise sold and
delivered by said firm (Freker) to said J. P. Matthews & Co.
was just, true and correct in all particulars.” Matthews & Co.
denied having purchased the potatoes, or being indebted to
Freker for the same. The cause of action was the sale of the
potatoes. The justice of the peace could not have acquired
jurisdiction of the suit as an action ez delicto, the amount in-
volved being $126.70, and his jurisdiction in matteré of dam-
age to personal property being limited by the constitution to
cases where the amount in controversy does not exceed the
sum of one hundred dollars. The circuit court acquired by the
appeal no jurisdiction except that which the justice of the
peace had; neither could it try any cause of action except that
tried by the justice of the peace. The only guestion in the
casAe, then, is, did Freker sell to Matthews & Co. the car load
of potatoes? ' -

In Benjamin on Sales it is said: ““To constitute a valid
sale, there must be a concurrence of the following elements,
viz.: (1) Parties competent to contract; (2) mutual assent;
(3) a thing, the absolute or general property in which is trans-
ferred from the seller to the buyer; and (4) a price in money
paid or promised.” See. 1.

Did the mutual assent necessary to constitute a valid sale
exist in this case? The right of Freker to recover of Matthews
& Co. is based upon the telegram in which they said: ‘‘Rush
both cars. Send papers of Mena car to ourselves.”” Mat-
thews & Co. did not expressly agree to purchase the potatoes,
or to pay for them. The word “‘rush’” might imply that they




ARK. ] MATTHEWS. ¢. FREKER, 197

were of the opinion that Foster & Co. would accept the pota-
toes if they were promptly shipped. Foster & Co. wanted
the potatoes, and were impatient on account of the delay in
their shipment. Foster testified that they were to be shipped
immediately; that their ‘“‘customers were crowding them for po-
tatoes, and they had to have them as soonas possible.” The order
for the potatoes wasreceived by Freker on the morning of the 25%h
of February. Onthe same day he received a telegram from Foster &
Co., asking if both cars were shipped, and Freker replied: ‘“‘Fort
Smith shipped to-day; Mena car to-morrow.” In the after-
noon of the same day Freker received another telegram from
Foster & Co. countermanding the order, which he answered by
saying: “Fort Smith car loaded, and ticket signed. Mena
order received by mail to-day, and are loading.”” Foster & Co.
replied by saying ‘‘they would not accept the Mena car under
any circumstances.”” They did not countermand the order for
the potatoes which were sent to Fort Smith. They had been
shipped. When Freker received the last telegram from Foster
& Co. countermanding the ‘“Mena order,” he wired to Matthews
& Co. as follows: ‘‘Mcna car nearly loaded. Goes forward
to-day. We are not at fanlt. Convinece Foster.”” After this
he received a telegram from Matthews & Co. saying: “Rush
both cars. Send papers of Mena car to ourselves.” J. P,
Matthews testified that Matthews & Co. did not receive the
telegram asking them to ‘‘convince Foster” until after they had
sent the telegram to Freker. But, assume that it was received
before, did they thereby intend to propose to purchase or pay
for the potatoes which were ordered to be shipped to Mena? If
s0, their telegram might also mean that they proposed to pur-
chase or pay for the car load which had heen shipped to Fort
Smith, for they said, ‘Rash both cars.” No one contends for
this construction, for thdt orderwas not countermanded.

The direction in the telegram to ‘‘send papers of Mena car
to ourselves” did not necessavily imply that they would pur-
chase or pay for the potatoes shipped to Mena, for Matthews
testified: “‘I had this car of potatoes sent in my name in order
to get the benefits of a certain freight rate. * * * I had
a guaranty from the railroad that such rate should obtain.
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I explained to Freker to ship in my name unless he could get
that rate. Fearing that he could not get that rate, I wired
him to send the papers to Matthews & Co. Both he and Foster
knew the reason.”’

The jury might reasonably have inferred from all the
evidence in the case that Matthews & Co. did not intend by
their telegram to Freker to purchase the potatoes, but they
showed thereby that they were of the opinion that Foster & Co.
would pay for the potatoes if they. were promptly shipped to,
and received at, Mena. But the jury were not permitted to
take this view of the facts. The court, over the objections of
Matthews & Co., instructed them as follows:

“8. Butif they sent said telegram withont the authority
of J. Foster & Co., and at the time they sent it they knew that
Foster had countermanded the order for the Mena car of pota-
toes, or if at that time they had received the telegram from
plaintiffs, ‘Mena car loaded. Goes forward to-day. We are
not at fault. Convince Foster’—then defendants J. P. Mat-
thews & Co. are liable for the contract price of the car.

“4. But if Matthews & Co. sent the telegram (‘Rush
both ears,” ete.) before receipt of the telegram of plaintiff
stating that ‘We are not at fault. Convince: Foster,” and if
said telegram, ‘Rush both cars,” ete., was without authority of
Foster & Co., then the liability of Matbhews & Co. depends on
whether or not, after subsequent receipt of the telegram, ‘Mena
car nearly loaded. Goes forward to-day. We are not at
fault. Convince Foster,” Matthews & Co. acted with ordinary
care :
5. Ordinary care means the care that would be expected
of a rezisonable, careful, prudent and competent broker, under
all the circumstances. Now, if, after sending the telegram,
‘Rush both cars,” ete., Matthews & Co., received the telegram
sent by plaintiff, stating, ‘We are not at fault, Convince Fos-
ter,’—and if ordinary care under all the circumstances would
have led them to make inquiries, and they could have thereby
ascertained the state of affairs, and informed plaintiffs thereof,
and they failed to use such care, then they are liable. But if
they did use ordinsry care, or if they failed to make inquiry,
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and such failure was want of ordinary care, then they are liable.”
In giving these instructions the court erred.

Reversed and remanded for a new trial.

Buxn, C. J., (dissenting.) This is a suit originally bve-
fore one of the justices of the peace in the Fort Smith dis-
trict, Sebastian county, by the appellees, L. A. Freker & Co.,

- grocery merchants of St. Louis, Mo., against J. Foster & Co.,
retail grocery merchants of :Fort Smith, and J. P. Matthews &
Co., brokers, also of Fort Smith, for the sum of $126.70, the

* price of a car load of potatoes. Judgment for the defendants,

and the plaintiffs appealed to the circuit court, where a jury

trial was had, resulting in a judgment for the defendants, J,

Foster & Co., and against the defendants, J. P. Matthews &

Co., who appealed to this court. ‘

J. P. Matthews & Co. were brokers, and on the 23d of
February, 1897, sold for plaintiffs a car load of potatoes to J.
Foster & Co. at a stipulated price, to be shipped to Fort Smith,
Arkansas. This car was loaded on the track in St. Louis on
the 24th and 25th of February, and went forward on the 25th.
On the morning of the 25th plaintiffs received another offer
from J. Foster & Co., through J. P. Matthews & Co., to pur-
chase another car load of potatoes at a stipulated price, to be
shipped to Mena, Arkansas, which order was at once accepted
by plaintiffs. This last order was made by letter, the first one
was made by telegram. Immediately upon receiving the letter,
on February 25th, plaintiffs accepted the order by telegram,
thus: “Will accept Mena car. Will ship Saturday;” and
they at once began loading that car, which was done on the
26th, and on the same day that car went out. In the letter
J. P. Matthews & Co. had given direction to plaintiff to ship
to R. 8. Owen, Mena, Arkansas. After receiving the letter on
the morning of the 25th, plaintiffs later on that morning
received a telegraphie message from J. Foster & Co., asking
if both cars were shipped, which was replied to by telegram
at once, thus: ‘“‘Fort Smith shipped today. Mena car to-
morrow.” In the afl:ernoo'n, February 25th, plaintiffs received
another telegram from J. Foster & ‘Co. countermanding the
order. (This appears to have been a telegram countermand-
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ing both orders.) Plaintiffs at once answered this telegram
thus: *“J. Foster & Co., Fort Smith, Ark. Fort Smith car
loaded and ticket signed. Mena order received by mail to-day,
and are loading.” On the morning of February 26th, plain-
tiffs veceived a telegram from J. Foster & Co., saying they
would not accept the Mena car under any circumstances. The
car was then more than half loaded, and the balance of the
potatoes ready to be taken to the car.

The foregoing is taken from plaintiffs’ testimony. It will
be observed that, on receiving J. Foster & Co.’s telegram coun-
termanding both orders on the 25th, plaintiff continued to load -
the car for shipment, if indeed he had begun to do so at that
time, and on receipt of telegram of J. Foster & Co., on 26th,
refusing to take the Mena car under any circumstances, plain-
tiffs say that they had half loaded the car. The other car had
been sent forward the day before, and was received and paid
for at Fort Smith by J. Foster & Co., as stated above.

J. Foster in his testimony states that on the morning of
the 26th he met J. P. Matthews, of the firm of J. P. Matthews
& Co., in front of his place of business in Fort Smith, between
10 and 11 o’clock, and asked him from whom the potatoes were
coming. Matthews informed him that they were from Freker
& Co., of St. Louis, Mo. Foster then told Matthews that he
would not buy potatoes from Freker under any circumstances,
and that he would not take either ecar, and he immediately
sent a telegram to Freker, telling him that he would not ac-
cept the potatoes under any circumstances.

The telegrams he received are set out in Freker’s deposi-
tion. He states that he (Foster) never in any manner author-
ized Matthews & Co. to send the telegrams “Rush both cars.”
Continuing, the witness said: *‘The Fort Smith car came, and
I received it, and paid for that. The Mena car was intended
for R. S. Owens of Mena. I never received or accepted that
car. I declined to receive the Mena car, both because of too
much delay in shipping same, and because my dealings with
Freker had never been satisfactory. The cars of potatoes 1
bought from Freker through Matthews & Co. were to be ship-
ped immediately, and when I learned on the 26th that they had
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not been shipped, for that and other reasons I declined to take
the same. My customers were crowding me for potatoes, and
I had to have them as soon as possible. I am not indebted to
the plaintiff in any sum whatever.” '

There was, therefore, testimony to justify the finding of the
jury that J. Foster & Co. countermanded the order for the
Mena car, and so notified both Freker & Co. and J. P. Mat-
thews & Co. before the car was loaded for shipment and (from
which the jury might find) before anything was done towards
its shipment. And there was evidence to justify the jury in
finding, as they did in effect, that, after the order was counter-
manded, J. P. Matthews & Co. sent the telegram to plaintiffs
to “rush both cars,” and that upon this telegram the Mena car
was sent out. '

It is manifest that Freker & Co. never were informed as
to the reasons, or as to all the reasons, why J. Foster & Co.
countermanded the order, and that they were evidently labor-
ing under the impression that the complaint was on account of
the delay only; for, having received the countermanding order
from J. Foster & Co. on the morning of the 26th, Freker tele-
graphed to Matthews & Co. at once, as follows: ‘““Mena car
nearly loaded. Goes forward to-day. We are not. at fault.
Convinece Foster,” It is equally evident that Foster’s prinei-
pal reason for countermanding the orders—his desire not to
deal with Freker—was withheld from Freker by Matthews &
Co., or at least was never communicated to him by them.

There can be but one reasonable conclusion, I think, on
this part of the case, and that is that the Mena car was act-
ually shipped on the order of J. P. Matthews & Co. to “rush
both cars,” and that that order was unauthorized by J. Foster
& Co. It is shown in evidence, without controversy, that J. P.
Matthews & Co. were the agents and brokers of Freker & Co.
in selling these car loads of potatoes. It is rudimentary law
that a broker must act in the utmost good faith towards his
principal. In this instance the unauthorized act of the broker
was the cause of plaintiff’s parting with the possession of the
car load of potatoes, without the security in fact of the con-
signee being under any obligation to receive and pay for it, or
at least the jury were justified in so finding.
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When J. P. Matthews & Co. sent the telegram, ‘‘Rush
both ecars,” they also included a direction to Freker thus:
“Send papers of Mena car to ourselves,”’ and accordingly Freker
shipped the car out, the other having already gone; and the
papers were sent to J. P. Matthews & Co., and were received
ab once by them. Subsequently plaintiffs drew on J. P. Mat-
thews for the price of the car load of potatoes, $126.70, but
the draft was not paid. Matthews says in his testimony that
the only object he had in directing the papers to be sent to
them was to get the advantage of a lower rate of freight, which
they had arranged for. Be this as it may, the car was not de-
liverable to any one at Mena, except on presentation of the
bill of lading; that is to say, any one except J. P. Matthews &
Co. or order.

This suit was for the contract price of the potatoes, as
agreed upon in the sale by Freker & Co. to J. Foster & Co.,
through J. P. Matthews, and it is contended by defendants J.
P. Matthews & Co., the appellants here, that, as they are only
brokers, and not purchasers, they could only be held for ‘dam-
age to the property, if at all, and that no damages were proved
or assessed. If that be the status of the case as made by' the
evidence, the circuit court was without jurisdietion to hear the
case on appeal from the justice of the peace, since the latter
had no jurisdiction, the amount claimed being in excess of his
jurisdiction to assess damages to personal property.

But the contention is that, having drawn the plaintiff into
this controversy without his knowledge, and so manipulated
matters as to let J. Foster & Co. out as purchasers, and in that
view having directed plaintiffs to send ‘‘all papers” to them,
and no delivery of the freight being possible except on presen-
tation of these papers, therefore J. P. Matthews & Co. volun-
tarily assumed the place of the original purchasers, and ave
liable accordingly.  This was the thegry upon which the cireuit
court tried the case. J. P. Matthews & Co. claimed to have

returned the papers to Freker about noon on the 27th Febru-
ary. These consisted of invoice and bill of lading. We hear
no more of them however. Why they should have sent them
back on the 27th when they had directed them to be sent
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to them -on the day before is something that needs explanation.
If the theory of the circuit court be the correct one, its
instructions were correct. The contention of appellee is that,
by directing the invoice and bill of lading to be sent to them -
selves direct, and no one else except the holder of the bil]l of
lading being entitled to claim and receive the car load of Pota-
toes, the appellants voluntarily assumed the rights, and the
corresponding responsibilities, of consignee and purchasers—
" stood in the ‘place of the purchasers, so far as the plaintiff
vendor was concerned.

There is sufficient evidence to show that the plaintiff was
in no fault in this ma'tter, and they so find in effect. It follows
that either J. P. Matthews & Co. or J. Foster & Co. were respon-
sible for this car load of potatoes, for that it was lost appears
evident. The evidence, as we have seen, was sufficient to Justify
the jury in finding that J. P. Matthews had caused the shipment
to be made after the order had been countermanded by J. Foster
& Co. J.P. Matthews & Co. knew the facts. Freker & Co. did
not know the facts, but acted on the directions of J, P. Mat-
thews & Co. altogether, and in so doing lost their potatoes.
On the morning of the 26th of February, J. Foster & Co. had
countermanded the order by telegram direct to Freker & Co.,
and so informed J. P. Matthews & Co. Evidently plaintiffs
were under the impression that Foster’s reason for counter-
manding the order was that the shipment was delayed too long,
and with this idea plaintiffs at once telegraphed J. P. Mat-
thews, as follows: ‘“‘Mena ecar nearly loaded. Goes for-
ward to-day. We are not at fault [that is, We have
not delayed.] Convince Foster.” 1In response to this
telegram of plaintiffs, J. P. Matthews & Co., telegraphed him
later in the day, ‘‘Rush both cars. Send papers of Mena ecar
to ourselves.” On receipt of this, plaintiff was naturally led
to believe that Matthews had satisfactorily explained matters to
Foster, and that all was clear. Hence the message to ‘‘rush
both ears”” meant that they would be received if rushed as di-
rected. This was complied with. Nothing more seems to have
been heard from the matter by plaintiff, and on the 11th March
he drew a draft for the price of the potatoes on J, P, Matthews
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& Co. This draft was returned to plaintiff indorsed, *‘Payment
refused,” on the 18th or 19th March, for the indorsement bore
date March 17th. -Plaintiff drew another draft on the 24th
March, and this draft also came back indorsed on the back,
“Not correct. Insist on Foster & Co. paying the draft. Draw
on them again.” '

In his testimony Matthews says: ‘I at once, and about
noon of said 27th day of February, 1897, returned said invoice

" and bill of lading to Freker. I mailed said bill of lading and
invoice about noon, and placed thereon the necessary postage
stamps, and addressed the same to L. A. Freker & Co., 1139
North Third street, St. Louis, Missouri. In due course of
mail said letter containing said invoice and bill of lading would
reach St. Louis, Mo., on the next morning, February 28th,
1897, and before the said car of potatoes could possibly have
reached its destination at Mena, Arkansas.” The object of
this statement evidently was to show that plaintiff had time to
receive the car at Mena after he received back the bill of lad-
ing. But Freker says he never heard of the bill of lading after
he sent the same to J. P. Matthews & Co., by their direction.
Besides, the latter wrote a letter to plaintiff dated March 17,
1897, from Fort Smith, in which this language is used:

“1,. A. Freker & Co. Gentlemen: We were surprised to
find that you had drawn for the Mena car at so late a date
(March 11th.) Why did you not send the draft and bill of
lading when you shipped the car, as you did the other (car),
and we would have gotten Mr. Foster to pay the draft.”” This
means, if it means anything, that the invoice and bill of lad-
ing was not sent with the car. How, then, could these papérs
have been returned on the 27th February to Freker, as stated
by Matthews in his testimony? The necessary inference from
the letter is that the invoice and bill of lading had never been
sent to J. P. Matthews before the first draft was drawn, if at
all. - The jury eould fairly conclude that plaintiff had never
received back the invoice and bill of lading he had sent to J.
P. Matthews & Co.

If J. P. Matthews & Co. were liable at all, they were
liable for the full value of the potatoes, for it was a total loss.
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They might have been sued in tort, but the plaintiff had a
right to waive the tort, and sue them for the value of the po-
tatoes, and this he did. They had brought about an anomalous
condition of things, without the knowledge or consent of Freker;
and, in order, apparently, to protect him at all events, had vol-
uniarily taken the place of the nominal consignees and pur-
chasers, by inducing Freker to transmit to them the evidence
of title to the goods, and never made an attempt to protect
their principal’s interest afterwards, and now defend by saying
that they are tort feasors, if anything, and not purchasers, for
an agentis not a purchaser. The difficulty is that, when they
assumed to act as the consignees, they then ceased to be the
agents of the plaintiff, but assumed an independent attitude.
But because he had been kept in ignorance of J. Foster
& Co’s true status by the conduct of his brokers, plaintiff
 sued both. The jury found the brokers liable, and that lia-
bility to be that of purchasers. At all events, that is the
effect of it, and the instructions of the court were on that
theory, and I think the trial court was correct in its view, and
that the judgment should be affirmed. '




