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1.

PHOENIX INSURANCE CO V FLEMMING. • 

Opinion delivered February 5, 1898. 

FIRE INSURANCE POLICY — WRTITEN AND PRINTED PORTIONS. — The 
written portion of a policy of fire insurance insuring benzine as part of 
a stock of merchandise overrides the printed portion of the policy for-
bidding it to be kept. (Page 57.) 

2. SAME—CONSTRUCTION.—Benzine put up in bottles containing from 
two to six ounces each, to be sold for cleansing purposes, and amount-
ing to about a gallon in all, was held, under the evidence in this case, 
to have been included in the term "drugs" and "chemicals" used in 
the written portion of a policy of fire insurance in describing the stock 
of merchandise insured. (Page 57.) 

3. FORFEITURE,—WILEN NOT WAIITED.—A forfeiture of a policy of fire 
insurance is not waived by the insurer making an examination of the 
insured's books of account after knowledge of the forfeiture if the 
policy provided that, in case of loss, the insurer could examine such 
books without waiving any condition of the policy. (Page 57.) 

4. SAME.—Where, after stating that a policy of fire insurance was for-
feited because fireworks were kept contrary to its provisions, the 
adjuster of the insurance company was asked by assured's attorney 
whether he required proofs of loss, to which he replied that the com-
pany would insist upon strict proof of loss, under the terms of the 
policy. Held that the agent's answer did not constitute a waiver of 
the forfeiture, if any existed. (Page 60.)
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5. FORFEITURE-WHEN NOT WAITEo.—Proof that, about the time a policy 
of insurance on a stock of merchandise containing a condition aga inst 
the keeping of fireworks was issued, one of the firm of agents who 
issued the policy purchased fireworks from insured's store is not suf-
ficient to show a waiver of such condition, where it does not appear 
that the agent who issued the policy knew at the time he issued it 
that fireworks were kept there. (Page 61.) 

Appeal from Phillips Circuit Court. 

HANCE N. HUTTON, Judge.
• 

STATEMENT BY THE COURT. 

Action upon an insurance policy issued by the defendant, 
the Pheenix Insurance Company, upon a stock of merchandise , 
owned by plaintiffs for the sum of $1,500. 

The presiding judge at the trial in the circuit court, among 
other instructions, gave to the jury the following, at the request 
of the plaintiff, to which the defendant objected: "3. And 
even if the agent did not have such notice, or give plaintiffs 
permission to keep these articles, still, if you find from the evi-
dence introduced that, after the loss by fire, defendant's agent 
was informed of these facts, and with full knowledge thereof 
required plaintiffs to exhibit to him their books of account, and 
demanded of them proofs of loss, as prescribed by the policy, 
and, in pursuance of these demands, plaintiffs did produce to 
them their books, and afterwards made out, at inconvenience 
and expense, proofs of their loss for defendant, in that event a 
forfeiture of the policy, if there was one, was waived by de-
fendant; and plaintiffs are entitled to a verdict on that issue. 
The reason of this rule of law is that, as soon as an insurance 
company ascertains the facts which they claim cause a forfeiture 
of the policy, it is their duty to notify the plaintiffs that they 
deny all liability under the policy; and if they fail to do so, 
but insist , on proofs of loss, or examining his affairs, and put-
ting to trouble and expense, the law estops them from after-
wards claiming such forfeiture." 

There was a verdict and judgment against the insurance 
company.

- 
Jno. J. & E. C. Hornor, for appellant. 

The second instruction given for appellees is erroneous,
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because (1) it assumes as proved that the prohibited articles 
were in stock; (2) even bad this been true, appellees knew the 
stipulation in the contract, and should not have acceded to it, 
if they did not desire to be bound by it. 62 Ark. 63; •58 
Ark. 281; 50 Ark. 406; 26 Pac. 718; 2 S. E. 258. In the 
absence of fraud, appellees are bound by the agreement not to 
keep fireworks, etc.	151 IT. S. 462; 104 U. S. 259; 60 Fed. 
358; 96 U. S. 547. Demand, by appellant, of proofs Of loss 
or examination of tbe affairs of appellees, after appellant knows 
of the facts which "it claims work a forfeiture of the policy, do 

,not constitute- a waiver of such forfeiture.	47 N. W. 350; 16

S. W. 470; Ostrander on Fire insurance, 754; 144 U. S. 439; 
47 N. Y. 118; 1 May, Ins.. § 232.	Parol evidence is not ad-




-missible to show an agreement to allow the handling of 'extra-
hazardous goods under a policy prohibiting such. The burden 
of showing a waiver of the'forfeiture on condition was on the 
appellees. They must show that,• by the acts or declarations of 
.an agent . duly authorized, a reasonable belief of waiver was 
induced in their . minds.	136 N. Y. 551.; 29 N. W. 521. 

Knowledge coming to an agent in his individual capacity, after 
the contract is made, does not affect the principal. Wood on 
Ins. § 403; 15 S. W. 34. Where waiver of the conditions of 
a policy is, by its terms, required to be in writing and indorsed 
on the policy, any waiver or change must be so evidenced. 141 
N. Y. 219; 136 N. Y. 547; 133 N. Y. 356; 85 N. Y. 278; 73 
N. Y. 10; 10 N. E. 522; 6 Gray, 169; 11 Cush. 265; 54 
N. W. 21. The power to restrict by such a condition was up-
held by the following cases: 54 N. W. 455; 46 N. W. 483; 
•42 Pac. 611; 32 N. W. 660; 15 Atl. 353; 35 N. W. 34; 4 
Pac. 764; 8 Pac 379; Ostrander, Fire Ins. 748.	Stipulations

which do not properly amount to conditions are governed by a 
different rule.	36 N. E. 662; 8 N. E. 285; 52 Ark. 11; 60

Ark. 538; 13 S. E. 236 .; 69 Fed. 71. 

Stephenson & Trieber and Quarles & Moore, for appellees. 
A general exception to a number of instructions is bad if 

any of them be good. 28 Ark. 8; 38 Ark. 528; 54 Ark. 16; 
59 Ark. 312; 60 Ark. 250. If an instruction is not clear, it is 
the duty of the complaining party to call attention to it below. 
58 Ark. 253; 62 ib. 203; 60 Ark. 333. Knowledge of agent,
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at time of insurance of policy, that prohibited articles were in 
stock, estops the insurance company to reply on such a de-
fense. 52 Ark. 11; 53 Ark. 215; 69 Fed. 71; 62 Ark. 562. 
Continuation of dealings with appellee waived any forfeiture. 
53 Ark. 494. The printed portions of a policy are controlled 
by the written ones, in case of repugnancy; hence it was proper 
for the court to instruct the jury that the policy was not de-
feated by the keeping of benzine in such small quantities as are 
usually kept by drug stores. 17 N. Y. 194; 36 N. Y.' 648; 
93 Am. Dec. 544 and note; 53 Vt. 418; 12 Fed. 554; 32 Fed. 48; 
51 N. Y. 90; 1 May, Ins. § 233; 64 N. W. 883; 47 N. Y. 114; 
111 Cal. 503; 95 Ga. 601; 170 Pa. St. 151; Wood, Ins. §§ 63, 
64; 11 Bissell, 309; 43 Pa. St. 350; 32 Fed. 47. When an 
agent or adjuster of an insurance company, with full knowl-
idge of all the acts constituting the forfeiture claimed in the 
trial, puts the plaintiff to the inconvenience, trouble and expense 
of perfecting his proof of loss, such conduct waives proof of 
loss.	Such conduct operates as a waiver of the conditions, and 

a written indorsement of, such waiver is thereby rendered un-
necessary. 53 Ark. 494; 52 Ark. 11; 60 Ark. 532; 62 Ark. 
348; 69 Fed. 71; 62 Ark. 562; 49 Kans. 178; 63 Ark. 187; 63 
ib. 204; 32 S. W. 214; 33 Kas. 497; 136 U. S. 408; 11 Am. 
& Eng. Enc. Law, 338; 92 N. Y. 51; 39 N. W. 76; 41 N. 
W. 60. 

RIDDICK J., (after stating the facts.)	This is an action

upon a fire insurance policy to recover the value of property 
insured which had been destroyed by fire. The property is 
described in the written portion of the policy as a "stock of 
merchandise, consisting of drugs, stationery, liquors, tobacco, 
toys, and fancy articles, paints, oils, chemicals and such other 
goods, not more hazardous, such as is usually kept for sale in 
a drug store."	The printed portion of the policy stipulated 

that the policy should be void if benzine or fireworks were 
kept, unless by agreement indorsed on the policy. No such 
agreement was indorsed upon the policy, and the evidence 
showed that both benzine and fireworks were kept in the store 
of plaintiffs.	The insurance company contends	that this

avoided the policy. 

As to the benzine, only a small quantity was kept in the
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store. This was put up in bottles containing from two to six 
ounces each, to be 'sold to ladies for the purpose of cleansing 
gloves. It amounted to about a gallon in all. The testimony 
showed that it was customary for druggists to keep benzine 
bottled in small quantities to be sold for such purposes, and 
that, as one witness stated, "a drug store without it would be 
incomplete." The question arises whether this benzine was 
not included in the written description of the property insured; 
for, 'if it was a part of the property insured, it follows as a mat-
ter of course that its presence in the store did' not avoid the 
policy. The written portion of the policy insuring the benzine 
as a part of the stock of merchandise would override the 
printed portion forbidding it to be kept. To hold otherwise 
would make the contract mean in effect that the company con-
tracted to take pay and insure the owner of this benzine 
against its destruction by fire, but only on condition that no 
benzine was kept. The courts will not presume that the par-
ties intended to make such an absurd agreement, but in such a 
case will presume that the intention .was that the printed por-
tions of the policy forbidding the keeping of benzine should 
not apply to the keeping of it bottled in small quantities as 
customary with druggists, but only to storing or keeping it in 
large quantities. Faust v. Am. Ins. Co., 91 Wis. 158; Mears 
v. Humboldt Ins. Co., 92 Pa. St. 15; Hall v. Insurance Co., 58 
N. J. 292; Pindar v. Insurance Co., 36 N. J. 648; Harper V. 
Albany Ins. Co., 17 N. Y. 197; Archer v. Merchants Ins. Co., 
43 Mo. 434; Cushman v. Ins. Co., 34 Me. 487. 

Now, the property insured is described as a stock of mer-
chandise consisting, among other things, of "drugs" and "chem-
icals." The word "drug" is defined as any animal or mineral 
substance used in the ciimposition of medicines; any stuff used 
in dyeing or in chemical operations; and ingredient used in 
chemical preparations employed in the arts. Webster's Diet., 
The Century Dict. The term "chemical" is defined as a sub-
stance used for producing a chemical effect, or one produced by 
a chemical process; a chemical agent prepared for scientific or 
economic use. Webster's Dict. The Century Diet. The defi-
nition of benzine given in Webster's International Dictionary 
is "a liquid consisting mainly of the lighter and, more volatile
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hydro-carbons of petroleum or kerosene oil, used as a solvent 
and for cleansing soiled fabrics." It is used in the arts as a 
solvent for fats, resins and certain alkaloids. Century Diet. 

Without going into a discussion of the scientific or exact 
meaning of these terms, we will say that, in our opinion, the 
evidence shows that benzine kept in the quantities and for the 
purposes that the proof shows that it was kept by plaintiffs 
was included in the terms "drugs" and "chemicals," used in 
describing the property insured, and that the company intended 
to insure such benzine. 

As 'the company writes the policy, the rule is to resolve 
doubts arising as to its meaning in favor of the assured. 
Jones v. Ins. Co., 38 Fed. Rep. 19. Benzine put up in small 
quantities was a part of the stock asked to be insured. Bot-
tled and corked in such quantities, it was probably not more 
dangerous than other chemicals. It was not necessary to give 
the particular name of each drug or chemical, or other article 
that went to make up the entire stock, and the company, in 
describing the property insured, has chosen to use general terms, 
which we think fairly include the benzine in the stock. For these 
reasons we are of the opinion that the policy was not avoided 
by the fact that benzine was kept bottled in small quantities 
as a part of the stock of drugs and chemicals. The agents • 
of the appellant company seem to have been of this opinion 
also, for, after the fire, when they had examined the books, 
and knew the facts, they stated to plaintiffs that their policy 
was void because they kept fireworks, but said nothing of the 
benzine. 

Was the policy avoided by the fact that fireworks were 
kept in plaintiff's store? We will first notice the contention 
made by plaintiffs that the forfeiture, if any existed, was 
waived by a demand, made on the part of the company after 
knowledge that fireworks were kept in the store, that plaintiffs 
should exhibit their books, and make out proof of loss. The 
policy provided that, in case of loss, the company should have 
the right to make an examination of the books of account kept 
by the assured, and that such examination should not be treat-, 
ed or considered as a waiver of any condition of the policy, or 
of any forfeiture thereof. For this reason the demand for the
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books and the examination thereof cannot we think be treated 
as a waiver of the conditions of the policy. 

After finding from an examination of the books that fire-
works had been kept, the adjuster of the company stated to 
plaintiffs that their policy was void because fireworks were 
kept; but he offered to settle by compromise, ' and they made an 
a;freement to appraise the goods, it being stipulated therein 
that such agreement and appraisement should not waive any 
of the conditions of the policy. After the appraisement, the 
adjuster .again told the plaintiffs that their policy was void, and 
that the cOmpany would resist any effort to. collect it by 
action at law, but offered to pay another sum in compromiSe. 
This offer being refused, the adjuster said that he would leave 
on the first boat for Memphis.	He was thereupon interroga: 
ted by one of the counsel for plaintiffs as follows: "Mr. 
Boyd, in behalf of these companies you represent, you have 
had the books, and have gone through them. Do you require 
any further . proofs of loss, or are you satisfied with every-
thing?"	To which Boyd replied:	"We shall insist upon strict 

'proof of loss, under the terms of the policy."	Plaintiffs 'assert

that this answer of Boyd waived all forfeitures. 

Now, the positive denial of liability and assertion of the 
agent that the policy ,was void, because -fireworks we 're kept may 
have been a waiver of proof of loss, but we do not think that 
the 'forfeiture, if any had occurred, was waived by the reply of 
the agent quoted above. By the terms of the policy, the 
assured agreed to furnish proof of loss, and agreed that the 
loss should not be payable until such proof was furnished. 
Unless proof of • loss was waived, the assured had no right of 
action against the company until the same was furnished, and 
-in order to determine whether the company would waive such 
proof, or for some other reason, the • attorney for appellee pro-
pounded the above question. What the agent said was in re-
ply to fhis question, and, when taken in connection with his 
prev:ous assertion that the policy was void, an.d that the com-
pany would resist its enforcement, meant, in our opinion, noth-
ing more than that the company did not intend to waive proof 
of loss. 

In a recent case decided by the court of appeals of New
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York it was said that "the rule is now established that if, in 
any negotiations or transactions with the assured after knowl-
edge of the forfeiture, the company recognized the continued 
validity of the policy, or does acts based thereon, or requires 

the insured to do some act Or incur some trouble Or expense, 

the forfeiture is waived." The court further said that "while 
the later decisions all hold that such waiver need not be based. 
upoii a technical estoppel, in all cases where this question ' is 

presented, •when there has been no express waiver, the fact is 

recognized that there exists the elements of an estoppel." Arm-

strong v. A. Ins. Co., 130 N. Y. 560. 
This seems to be a correct statement of the law upon this 

question. German Ins. Co. v. Gibson, 53 Ark. 494. Now, it 

will be noticed that the agent here made no demand or request 
that the assured, should furnish proof of loss. He said nothing 
from which the assured could infer that if such proof was fur-
nished the loss would. be paid. It cannot be legitimately 
inferred from his reply, above quoted, that he intended to 
recognize the validity of the policy, for he had previously' 
stated that the policy was void; nor was such reply calculated 
to mislead the assured in any way, and it cannot be taken as a 
waiver of the forfeiture, if any existed.. We are therefore of 
the opinion that it was improper for the presiding judge to 
submit the question arising on this point to the jury, as he 
did in the third instruction given on the trial. While' such an 
instruction might be properly given under a different state of 
facts,.yet in this case there was no evidence upon Which to 
base such an instruction, and it was calculated to mislead and 
wa prejudicial to appellants. 

But it is further contended by plaintiffs that there could. 
have been no forfeiture of the policy on the ground that fire-
works were kept, for the reason, as they contend, that the 
agent of the company who issued the policy knew at the time 
it was issued that fireworks were kent in stock by plaintiffs, and 
that, the issuance . of the policy under such circumstances was a 
waiver of the condition forbidding fireworks to be kept.. We 
will proceed to consider the evidence bearing on that point, for, 
if the proof was conclusive that the agent of appellant knew 
at the time he issued the policy that fireworks, were kept in the



62	PHOENIX INSURANCE CO. V. FLEMMING	[65 Ark. 

store of assured, it would be presumed that the condition for-
bidding the keeping of such fireworks was waived, and the 
error above noticed would be harmless. It is now too well 
settled to require discussion that the issuance of a policy of in-
surance with knowledge of facts which by the terms of the policy 
render it void will be treated as a waiver of " such ground of 
forfeiture. Insurance Co. v. Brodie, 52 Ark. 11. 

And this is true, even though the policy contains a stipu-
lation that the conditions of the policy shall not be waived by 
any officer or agent of the company unless such waiver be in-
dorsed upon the policy. It is a general rule of law that the 
parties to a written contract may afterwards change or alter 
such contract by a parol agreement to that effect, and contracts 
with insurance companies furnish no exception to this rule. 
Phoenix Ins. Co. v. Public Parks Am. Co.. 63 Ark. 187; West-
chester Fire Ins. Co. v. Earle, 33 Mich. 143; 2 Beach, Insur-
ance, § 787. 

The facts bearing on this point are as follows: The policy 
in qUestion was issued by R H. Crutcher & Co., a firm com-
posed of R. H. Crutcher and one Friborg. This firm was the 
agent of the defendant company, and, in order to show that 
these agents knew at the time the policy was issued that fire-
works were kept in the store, J. H. Flemming, one of the 
plaintiffs, was sworn as a witness. After stating that the 
policy was issued by Crutcher & Co., he was asked the following 
question : "Please state whether, at the time they issued this 
policy of insurance, they had notice and knew the fact that 
you kept fireworks for sale and on hand in that store ?" To 
which he replied: "This policy was issued on the 24th day 
of December, I believe, at a time when our stock of fireworks 
was very large, and on exhibition, and Mr. Friborg bought 
fireworks from me during that Christmas, and knew we had 
them for sale." 

Now, no express waiver of the condition forbidding the 
keeping of fireworks is claimed, and in order that a waiver of 
such condition may be implied from the issuance of the policy, 
it must be shown that it was issued with knowledge on the 
part of the agent that fireworks were kept, and the burden of 
proof to show this is on the plaintiff. But the witness in the
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answer above quoted, which was all the testimony on this point; 
does not show that the agent had such knowledge at the time 
the policy was issued. It does not necessarily follow from the 
fact that fireWorks were on exhibition, or that one of the agents, 
after the policy was issued, purchased fireworks at the store that 
the agent issuing the policy knew of the presence of such fire-
works. The fact that one of the agents went to the store 
shortly after -the policy was issued to purchase fireworks is a 
circumstance tending to show that he knew that fireworks 
were kept there, but the witness does not say that this 
member of the firm issued the policy. The agent of the in-
surance company was a partnership, and each member of the 
firm could act for the firm, and issue the policy. If, in the 
course of the negotiations for this policy, and before it was 
issued, plaintiffs had notified either member of the firm 
that they kept fireworks in their store, this would have been 
notiCe to the company, and it would have been bound; but no 
such notice was given. The knowledge of the fireworks shown 
here was acquired by the agent, not while acting for the com-
pany or his firm, but casually while attending to his own 
affairs. To make this -knowledge affect the company, it must 
be shown that the agent afterwards, with this information pres-
ent in his mind, issued the policy, or consented to its 'issuance, 
or did some act in the course of his duties as agent recog-
nizing the continuing validity of the policy. Distilled Spirits 

Case, 11 Wall. (17. S.) 356. But this was not shown, or at 
least it was not so conclusively shown as to justify us in say-
ing as a matter of law that the knowledge of the agent was 
established. We cannot, therefore, say that the error heretofore 
noticed was harmless, for the jury may not have found that 
the agent issuing the policy had notice of the fireworks, and 
may have based their verdict upon a belief that the forfeiture 
was waived by the statement of the adjuster that the company 
would insist upon 'strict proof of loss under the terms of the 
policy. 

Several other rulings of the court have been called to our 
attention and: considered, but, except as above stated, we do 
not discover that the court committed any. material error. 

We agree with counsel for appellant, that instruction No. 2
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given by the presiding judge is slightly defective in form, and 
it is possible that it might be misunderstood. We feel sure 
that if the attention of the judge had been called to the defect, 
it would have been corrected. It does not appear that his at-
tention was called to it, or that appellant, during the trial in 
the circuit court, objected to the instruction On that ground, 
and a general objection is not sufficient to raise such a ques-
tion in this court. 

For the error indicated, the judgment is reversed, and a 
new trial ordered.


