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NATIONS v. STATE.

Opinion delivered November 27, 1897.

INCEST—AMENDMENT OF STATUTE.—Sand. & H. Dig., § 1689, provides that
‘‘persons marrying who are within the degrees of consanguinity within
which marriages are declared by law to be incestuous or void absolutely,
or who shall commit adultery or fornication with each other, shall be
deemed guilty of incest.”” After this statute was enacted, the statute
defining incestuous marriages (Sand. &. H. Dig., § 4908) was amended

" to include marriages by first cousins. Held that by this' amendment
section 1689 was extended so as to prohibit and punish illicit sexual
intercourse between first cousins. (Page 468.) .

STATUTE—AMENDMENT.—Under Const. 1874, art 5, § 23, providing that
‘‘no law shall be revived, amended, or the provisions thereof extended
or conferred by reference to its title only,’’ it is not necessary, in amend-
ing one section of an act, to set out the entire act, even though other
sections thereof may, by implication, be modified or extended. (Page
469.) : : :

Appeal from Franklin Circuit Court.

P
{

JepaTHA H. Evans, Judge.

STATEMENT BY THE COURT.

The appellant, Will Nations, was indicted by the grand
jury of the Ozark district, Franklin county, for the crime of
incest. The indictment, after proper averments of time, place,
etc., alleges that the appellant ‘‘did unlawfully, feloniously and
incestuously commit adultery with one Ella Branham, a single
and unmarried female person, by then and there feloniously and
incestuqusly having carnal knowledge of her, the said FElls
Branham,—he, the said Will Nations, and she, the said Ella
" Branham, then and there being first cousins, and he; the said
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Will Nations, then and there being a married man,—against the
peace and dignity of the state of Arkansas.”

Upon this indictment the defendant was tried and con-
victed, and sentenced to imprisonment in the penitentiary.

Bourland & Tolleson, for appellant.

The indictment is bad in that it does not allege that
defendant and the prosecuting witness were first cousins by
consanguinity. Mansf. Dig., § 1578; 1 Denio, 126; 29 Me.
545. The indictment does not negative that they were married
to each other. 48 Ark. 86; 58 Ark. 3. The act of 1875 does
not extend the punishment for incest to first cousins. Adultery
between first cousins is not incest. 18 chap. Leviticus; End-
lich, Int. ‘Stat. pp. 114-115; 28 Am. & Eng. Enc. Law, 297-
377, and note; 40 Ark. 132. The act of 1875 is not a valid
amendment to § 1577, Mansf. Dig., because it does not prop-
erly set out the act to be amended. Const. Ark. art. 5, § 23;
47 Ark. 477; 49 Ark. 132; 32 Ark. 294. '

E. B. Kinsworthy, Attorney General, for State.

It is sufficient for the indictment to allege that the parties
are first cousins. Rapalje & Lawrence’s Law Dictionary, 315;
Standard Dict., definition of ‘‘first cousin;” 4 Mylne & Craig,
59. The acts defining the prohibited degrees of consanguinity
are to be read together. Suth. Stat. Const. 288; 48 Ark. 66.

RIDDICK, J., (after stating the facts.) The only question
we need consider in this case is whether the laws of this state
prohibit and punish adultery committed between first cousins.
Our statute'provides that ‘‘persons marrying, who are within
the degrees of consanguinity within which marriages are de-
clared by law to be incestuous or void absolutely, or who shall
commi}t adultery or fornication with each other, shall be deemed
guilty of incest.”” The punishment for such crime is imprison-
ment in the penitentiary. Sand. & H. Dig., §§ 1689, 1690. .
At the time this .statute was enacted the law prohibited mar-
riages between parents and children, brothers and sisters, uncles
and nieces, ete., but did not prohibit the marriage of first
cousins. Subsequently, in 1875, the statute was amended so
as to include first cousins, and marriages between them were de-
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clared to be incestuous and absolutely void. Sand. & H. Dig., §
4908. This amendment of the statute brought adultery between
first cousins within the meaning'of the statute defining and
"punishing incest, for the two acts must be read together, as
parts of the same law. The amendment of the one act by im-
plication extended the provisions of the other, for one statutory
provision may be extended and enlarged by another statutory
provision. Bishop, Stat. Crimes (2 Ed.), § 128. ‘“While a
statute, says a recent writer, will be construed with reference
to a state of facts existing at the time of its passage, yet a
statute punishing acts under circumstances depending upon
legislative action for their existence will be construed as appli-
cable to subsequent as well as preceding legislative actions, so
that a penalty provided for acts committed on election day is
applicable to election days provided by subsequent statutes; and

a statute providing punishment for embezzlement by public
officers will be applicable to an officer whose office is afterwards
created, as well as when the office exists at the time of the
passage of the statute.” 1 McClain, Crim. Law, § 103; State
v. Kidd; 74 Ind. 554; State v. Hays, 78 Mo. 600. The fact
that marriage between first cousins was not prohibited at
the time the statute defining and prohibiting incest was en-
acted can avail nothing, for the purpose of the statute was to pro-
hibit and punish the illicit sexual intercouse of persons between
whom marriage was forbidden by law. It had reference to both
prior and subsequent legislation upon the subject of marriage,
and its provisions, as we have stated, were extended by such
subsequent legislation.

That incest between first cousins may be punished under
our, statute has been already recognized and declared by this
court. State v. Fritts, 48 Ark. 66. ‘

Nor can we agree with the contention that the amendatory
act of 1875 violated the .constitutional requirement that ‘“‘no
law shall be revived, amended, or the provisions thereof ex-
tended or conferred by reference to its title only.” Const. 1874,
art. 5, § 23. It is true, as before stated, that sections 1689,
1690 and 4908, Sand. & H. Dig., must be read together, as if
they were parts of the same act; but, in amending one seetion
of an act, it is not necessary to set out the whole act, even
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though other sections thereof may be, by implication, modified
or extended, for the section of the constitution above quoted does
not apply to amendments by implication. ILittle Rock v. Quindley,
61 Ark. 622; Scales v. State, 47 Ark. 476; Baird v. State, 52
tb. 326.

By reference thereto it will be seen that the amendatory
act of 1875 does set out the amended section in full, and
that was sufficient. -

Finding no error, the judgment is affirmed.

Faed



