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OuacHITA BAPTIST COLLEGE v. SCOTT.

Opinion delivered October 23, 1897.

WiILL—PROBATE—RIGHT TO APPEAL.—Where a will is admitted to probate

in the common form in the probate court, without notice to interested
persons, they may make themselves parties by perfecting an appeal to

the circuit eourt, in order to contest the will. (Page 350.)
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[For a discussion of evidence held not to establish mental incapaeity, o
gee opinion.] .

Appeal from Sevier Circuit Court.
WiL P. Feazer, Judge.

W. E. Atkinson and Jesse B. Moore; for appellants.
W. S. & Farrar L. McCain, for appellees.

Bunn, C. J. This is a proceeding to contest the will of
Thomas N. Scott, deceased, late of Little River county, who
departed this life on the 27th of November, 1891, by Robert
M. Scott, a brother, and other collateral- kindred, who are the

- appellees here. . The will gave all the testator’s property. to
Thomas Penn, a son of Eva Penn, niece of the testator, and
the Ouachita College, an institution of learning duly incorpo-
rated, and located at Arkadelphia, in this state; they being the

appellants here. The ground upon which the contest of the

will is made is the want of mental capacity in the testator to

make a will at the time the will in question was made, which
bears date June 24, 1890. ’
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The will was probated in the common form; that is, by
the taking of the depositions of the subscribing witnesses by
the clerk, and filing the same with the will, and as the proof
of the execution of the same, and the making by the court
thereafter, in term time, of the probate orders, without having
summoned any of the parties interested to appear .at the pro-
bation to make objection thereto. The order of probation was
made on the 20th January, 1892, and on the 11th of August
next following the said contestants filed .their affidavit before
the clerk of said court, in vacation, under the provisions of
the statutes contained in sections 1148 and 1149 of Sandels &
Hill’s Digest. '

It is objected by the contestees that, as the contestants did °
not appear, and were not in fact parties to the probate pro-
ceedings in the probate court, they were improper parties appel-
lant in the circuit court; in other words, could not appeal from
the order of the probate court admitting the will to probation.
It has been held by this court that a court of equity has no
jurisdiction to hear and determine a contest of a will. Mitchell
v. Rogers, 40 Ark. 91. It has also been held by this court that
such a contest cannot be made by proceedings on a writ of
cerliorari, but that the only remedy is by appeal. Petty v.
Ducker, 51 Ark. 281. It has also been determined by this
court that the circuit court has no original jurisdiction now, as

formerly, to try such a contest, since the constitution confers

original and exclusive jurisdiction of wills, ete., upon the pro-
bate court. Dowell v. Tucker, 46 Ark. 451. It follows that
such a contest, if made at all, must be made originally in the
probate court, or else, when that cannot be done, on appeal
from the probate order of the probate court to the circuit,
accordingly as the will has been probated in the more solemn

form or in the common form.

If the will has been probated in the more solemn form
(that is, upon notice to all interested to appear in the probate
court at the probation), then, of course, this particular ques-
tion does not arise. If, however, as in the present case, the
probation is in the common form, and parties interested have
not been summoned to appear and make objection, then we
think it but a fair and reasonable construction to put on the
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statute that parties interested may file the affidavit provided in
the statute within the twelve months allowed, and thus make
themselves parties to the probate proceedings for the purpose of
taking an appeal from the order of probation to the circuit court,
wherein, in such case, the real contest of the will may be made on the
grounds set forth in their petition, which of course, will necessarily
show their relatlonshlp to the deceased. This ruling is oneof first
impression in this court, but is in harmony with the suggestions
contained in all of our more recent decisions, although these decis-
ions contain mere suggestions or intimations on the subject, and
"nowhere decide the particular question. Petty v. Ducker, supra;
Hogamnev. Hogane, 57 Ark. 508. Furthermore, since the decisions of
" {his court have left no other remedy to the contestant, who has not
“been given a day in court, this. ruling meets the requirements of
‘the constitutional provision which declares that ‘‘every person is
entitled to a certain remedy in the laws for all injuries or wrongs
"~ he may receive, in his person, property or. character.”” Const.
‘Ark., art. 2, § 13. The contestants having filed their affidavit
within one year from the probation-of the will, as required by '
" statute, the circuit court properly exercised jurisdiction to hear
and determine the appeal, which in such matters amounts to the
contest of the will."
The declarations of law set forth by the court below as
: introductqry to its findings of fact, and by which it was guided
in making up its conclusions, are sound in the abstract; but,
after all, they but tell us’ that mental disorder, to a certain
extent, incapacitates, leaving us at last to determine’ from the
ev1dence when such disorder exists.
The gravamen of this contest, and of all will contests, is
“ whether or not the testator, at the time of making the will,
: knew what he was doing,—if he could retain in his memory,
" without promptings, the extent and condition of his property,
and comprehend to whom he was giving it, and was capable of
appreciating the deserts and relations to him of others whom
he excluded from participation in his estate.” That he could -
‘retain in his memory the extent and condition of his property,
without promptings from any one, seems evident from the
' testimony. That he knew and comprehended to whom he was
giving his property seems also clear, since he gave the bulk of
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it to the young son of a favorite niece, who,—it was said by
him,—of all his relatives, had thought enough of him to name
her son after him; and since he gave a portion (the remainder)
to Ouachita College, an institution of learning of his own
denomination, located at Arkadelphia, in his own state, and not
a great ways from him, and which was already the object of
his bounty bestowed by a former will, made some years berore,
which was in no wise revoked, modified, or changed, except by
the terms of the will in contest. That he fully appreciated the
deserts of the contestants and other collateral kindred whom
he excluded from a participation in his estate (he had no
children of his own) is shown in the fact, which appears in
evidence, that the brother, Robert M. Scott, was a bachelor,
and had plenty of his own, and doubtless was in no wise in
need of his bequests, while the others are not shown in evidence
to have had any -claims upon his generosity whatever, and none
at all unless the mere blood relationship of such kindred implies
a claim. , _

It is shown that the testator was a man of more than ordi-
nary strength of character, and of more than ordinary strength
of body and mind; that he was a man of strong feelings, of -
warm attachments, and firm in his convictions of duty—a man
of strong religious sentiments, and consistent in his religious
practices, and active and energetic and discreet in his business.
Above all, he is shown to-have been most warmly attached and
devoted to his wife, with whom he had lived most happily for
more than forty years. When she died, it was not unreasonable
for a man of his strong individuality to undergo, for a short
time, at leaét, the extremes of sorrow and depression, on the
one hand, and on the other, as the clouds would seem to lift,
something of the opposite feeling. Nor is it unusual for such
a one, turning away from the horrors of the grave, to feel a
kind of relief, the manifestation of which may be misunderstood
by those who do not understand or appreciate his condition. It
was not unreasonable for such a man, in the hour of such a calamity,
and until its effects have somewhat worn off, at times to seek some
favorite spot tobrood overhis misfortune, and at times toseek the
chamber in which he and his wife Had lived so long together, to
" perform his secret religious devotions. Nor was it unusual or
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" unreasonable for such a man—for any man of sentiment—in his
first paroxysm of grief, to demean himself differently than he
had done when such a sorrow had not yet come upon him.
Shall it be said that these not unusual manifestations, shown
under such circumstances, are to be taken as evidence sufficient
to invalidate the instruments by which we seek to make a testa-
mentary disposition of our property? And yet, with the excep-

tion-here and there of an instance of mere absent-mindedness,

these manifestations of bereavement are the sum and substance
of the evidence in support of the allegation of insanity in this
case.

‘We are constrained to say that there is no evidence to
establish the .charge, and, of course, to support the judgment;
and the same is reversed, and the cause remanded, with direc-
tions to the circuit court to enter judgment sustaining the will,
and to certify the same to the probate court.



