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Opinion delivered May 2, 1896.

MALICIOUS MISCHIEF—DEFENSE.—It is no defense to the charge of ma-
licious mischief in shooting and wounding a mule that the animal
was trespassing and was breachy, unless he was at the time on

ground inclosed by a lawful fence, although the circumstances
might mitigate the punishment.

AppEAL—HARMLESS ErROR—The error of excluding mitigating evidence
in a misdemeanor case is not prejudicial where the lowest possi-
. ble fine was imposed.

TRIAL—RESTATING EVIDENCE To JURY.—Witnesses may be allowed to
restate their testimony, on request of the jury, in the presence of
the court after the cause has been submitted and the jury have

retired.

Appeal from Sebastian Circuit Court, Greenwood
District. : :
Epcar E. Bryant, Judge.

STATEMENT BY THE COURT.

This is an appeal from a judgment of conviction of
malicious mischief, committed by shooting and wound-
ing a mule trespassing in the enclosed grounds of the
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appellant. The proof tended to show that the fence
around the enclosure where the mule was shot was not.
a lawful fence,—that is, that it was not five feet high,—
when the offense was committed. The appellant offered
to show on the trial that he shot the mule to protect
kis crop, and without malice toward the owner or the
mule, which the court refused, to which he excepted. The
court also refused to permit the appellant to prove that
the mule was breachy, and that he had been in appellant’s
field a number of times, and that on one occasion appel-
lant had taken the mule from his field, and had notified
the owner, and offered to furnish a yoke for the mule.
The appellant excepted.

The court instructed the jury by reading secs. 1766,
3764, and 3766, Sandels & Hill’s Digest, and the follow-
ing instructions, among others: ¢‘(2) Now, if a person
wantonly, maliciously, or wilfully wounds any animal
trespassing on his grounds, he is guilty, unless he shows
that his fence was a lawful fence. (3) A fence, to be a
lawful fence, must be five feet high all around the enclos-
ure at the time of the trespass, for the statute says that
to justify the offense the ‘grounds must be enclosed in a
lawful fence.” ”’

After the case was submitted to the jury, the jury
came into court, and desired two of the witnesses be
required to restate their testimony on a certain matter,
‘which was permitted by the court, over objection of ap-
pellant, and to which he excepted. '

R. W. McFarlane and T. B. Pryor for appellant.-

1. The act in the case of malicious mischief must
proceed from malice, and, according to the general doc-
trine, it must be against the owner of the animal. 30
Ark. 435. Since the above decision, the legislature has
relieved the state from the burden of proving malice -
toward the owner of the animal, but did not change the
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law so that an act committed without any malice of any
kind would be malicious mischief. Sand. & H. Dig., sec.
- 3769; Bish. St. Cr., sec. 437; 2 Bouvier, L. Dic. (14 Ed.),
p- 92; 48 Ark. 57.

2 Appellant should have been allowed to intro-
duce testimony to show his good or bad faith, and to
show the breachy character of the animal. The words
“‘wilfully, maliciously’’ in the statute were intended to
express the gist of the crime. 14 Am. & Eng. Enc. Law,
p- 15.- Any evidence to show want of malice was admis-
sible. Ib. p. 15; 22 N. E. 88; 2 S. W. 591; ib. 767.

E. B. Iunsworthy, Attorney General and Brewster
& Brown, for appellee.

1. The law requires a lawful fence before the right
to kill or wound trespassing stock is granted. If the
fence is lawful, the owner of the stock is liable for dam-
ages. Sand. & H. Dig., secs. 3769, 3770.

2. Under our statute, malice toward the owner is
not necessary. Sand. & H. Dig., sec. 1766; 19 T11. 80; 60
Am. Dec., p. 582; 3. Tex. App. 228. The law has been
changed in this respect. Mansf. Dig., sec..1654; 30
Ark. 433; 48 id. 57. As to the meaning of the words
“‘malicious mischief,”’ ‘“wilfully, maliciously, and wan-
tonly,”” see Whart. Cr, Law, sec. 1067, 8 Ed.; Anderson,
Dict., p. 1099, 649; Webster, Dict. s. v. The only defense
now is a lawful fence.

3. It was in-the sound discretion of the court to

"permit witnesses to restate their testimony.

Huenss, J. (after stating the facts). The law, as
found in Sandels & Hill’s Digest in the sections read to
the jury by the court, seems to us to be too plain to
require comment or construction. For a case in point,
we refer to the case of Snap v. People, 19 TlII. 80.
Under our statute, it is malicious mischief to kill or
wound any animal of ‘another, the stealing of which is
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larceny, with or without malice toward the owner of the
animal, if the killing or wounding of the animal is done

unlawfully, maliciously, or wantonly.
It is no defense that the animal, when killed, was
trespassing upon the grounds of the defendant, unless
he show that, at the time, his grounds were

terises oo enclosed by a lawful fence. Nor is it any
g defense that the animal was breachy, and

had previously trespassed upon defend-
ant’s grounds, though this might go, and is admissible,
" in mitigation, as the circumstances attending the offense
might materially affect the punishment, which the stat-
ute fixes at not less than twenty nor more than one hun-
dred dollars.
When error In this case, however, there was no
not prejudi- prejudicial error in excluding this evi-
dence, as the lowest fine was imposed.
There was no error in permitting the witnesses to
restate their testimony to the jury in the presence and
Witness by direction of the court, after the cause
may restate had been submitted to the jul:y, and they
had retired to consider of their verdict.
‘We find no substantial error. The judgment is af-
firmed.




