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MARTIN v. WARD.
Opinion delivered May 4, 1895.

1. Mortgage foreclosure— Redemption.

The act of March 17, 1879, entitled ‘‘An act to regulate the sale
of property under mortgages and deeds of trusts,’”’ which pro-
vides that the mortgagee or other person authorized to make
the sale shall apply to the nearest justice of the peace for the
appointment of appraisers, that the land shall be re-sold in
case it fails to bring two-thirds of the appraised value, and
also that the mortgagor may redeem within one year from the
sale, does not apply to sales under decree of court in an action
to foreclose a mortgage or deed of trust.

2. Mortgage with power of sale—Foreclosure.
The fact that a mortgage contains a power of sale does not ex-
clude the right to foreclose by suit in equity.

Appeal from Pulaski Chancery Court.

Davio W. CArroLL, Chancellor.

S. S. Wassell for appellant.

The provisions of secs. 475960 of Mansf. Dig. are
broad enough to apply to foreclosure sales under decrees
in chancery. The language is: ‘“At @// sales of real
estate under mortgages and deeds of trust,” etc.

R W _Iismahell foe aeeallaa

Sec. 4759, Mansf. Dig., does not apply to a foreclos-
ure sale in a court of chancery. It only applies to sales
by the mortgagee or trustee. When the sale is ordered
by the court, the court is the seller, and the sale is not
under the mortgage. Jones, on Mortg. sec. 1882; 23
Ark. 39-41. This court has held that there was no re-
demption from sales under decrees in chancery. 52 Ark.
291. The provisions in a deed of trust, as to notice,
terms, etc.; have no reference to sales under judicial de-
crees. 54 Ark. 437. See, also, 53 Ark. 69.
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RippICcK, J. The only question in this case is
whether a right of redemption remains to the mortgagor
of real estate after a decree of foreclosure and a sale of
the mortgaged property thereunder. In the absence of
a statute giving this right to the mortgagor, his equity
of redemption is barred by the decree and sale. The
object of the proceeding to foreclose is to cut off the
equity of redemption which exists in the mortgagor, and
a sale under a valid decree of foreclosure must have this
effect unless the legislature has extended the right of
the mortgagor, so that he may redeem after sale. Pin-
grey on Mortgages, sec. 1736; 2 Story’s Equity, 329;
Bispham’s Equity, sec. 156; Jones, Mort. sec. 1586;
Beard v. Wilson, 52 Ark. 290.

It is conceded that a sale under a decree of court
would ordinarily have this effect, but appellant contends
that the act of March 17, 1879,* gives the mortgagor the

*The act in question is as follows :

“An act to regulate the sale of property under mortgages and
deeds of trust.

‘““Section 1. That at all sales of personal or real property under
mortgages'and deeds of trust in this State, such property shall not sell
for less than two-thirds of the appraised value thereof. Provided,that
this act shall not apply to sales of property for the purchase money
thereof ; provided, that if the property shall not sell at the first offer-
ing for two-thirds of the amount of the appraisement, then in case of
personal property another offering may be made sixty days thereafter,
and in case of real property, another offering may be made twelve
months thereafter, at which offerings the sale shall be to the highest
bidder, without reference to the appraisement; and provided, that real
property sold hereunder may be redeemed by the mortgagor at any
time within one year from the sale thereof, by payment of the amount
for which said property is sold, together with. ten per cent. interest
thereon, and cost of sale.

‘“Sec. 2. When such sales are to be made, the mortgagee, trustee,
or other person authorized to make the same, shall, before the day
fixed therefor, apply to the nearest justice of the peace of the township
in which such sale is to be made, or if there be no justice in said town-
ship, then to the nearest justice of an adjoining township, for the ap-
pointment of appraisers; and such justice shall thereupon appoint

1. Right to
redeem from
mortgage fore-
closure.
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right to redeem at any time within one year from the
date of sale. When the sale is made under a power of
sale contained in the mortgage, the statute clearly ex-
tends the right of redemption after the sale. Weare
asked to determine whether this act applies to fore-
closure sales made under a decree of court. The title of
the act designates it as ‘‘An Act to regulate the sale of
property under mortgages and deeds of trust.” Now a
sale under a decree of court is not a sale under a mort-
gage or deed of trust. Althongh the decree may have
been rendered in an action to foreclose a mortgage or deed
of trust containing a power of sale, still a sale under
such a decree is not controlled by, or dependent for its

“validity upon, such power of sale, but upon the decree

of the court. Joknson v. Meyer, 54 Ark. 441.

Taking the words according to their customary
meaning, we should say that a sale under a mortgage or
trust deed was a sale by virtue of a power of sale con-
tained in such instruments. That the act in question
refers to such sales only is, we think, clearly shown by
the language. It undertakes to regulate such sales by
requiring, among other things, that the mortgagee,
trustee, or other person authorized to make the sale shall

_apply toa justice of the peace for the appqiptment of ap-
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three disinterested householders of the county, who shall take and
subscribe an oath before such justice, that they will well and truly
view and appraise the property that may be shown them, and such ap-
praisers shall proceed to view and appraise such property, and they, or
any two of them, shall make a report of their appraisement in writing,
which report shall be attached to the oaths taken as aforesaid, and
shall be delivered to the person making the sale, and held by him sub-
ject to inspection by all parties interested. For their services, the ap-
praisers shall receive one dollar each, to be paid from the proceeds of
the sale of the property.

“Sec. 3. This act shall take effect and be in force from and after
its passage. .

“Approved March 17, 1879.”
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property, when first offered for sale, shall not be sold for
less than two-thirds of the appraised value. In the event
it fails to bring that amount,. the act directs how and
when it shall again be offered for sale. Finally, it pro-
vides that real property sold thereunder may be re-

- deemed by the mortgagor at any time within one year

from the sale thereof. An examination of the act will
show that neither in the caption nor body of the act is
there any reference to sales under a decree of the court.

It is a settled rule of construction that ‘‘if one in-
terpretation of a statute would lead -to absurdity, the
other not, we must adopt the latter.” Lieber’s Herme-
neutics, 159, If we should hold that this act was in-
tended to regulate sales under decrees of court, such a
construction would involve the absurdity of requiring
the chancellor to call to his assistance the nearest jus-
tice of the peace to assist him in enforcing his decrees.
We know that the legislature did not consider the judg-
ment and discretion of the circuit judges and chancellors
of the State to be inferior to that of the justices of the
peace, and as the act requires the mortgagee, trustee or
other person authorized to make the sale to apply to the
nearest justice of the peace for the appointment of ap-
praisers, we conclude that it has no reference to sales
made under decrees of court.

This view of the statute is strengthened by a con-
sideration of the evils that the legislature intended to
remedy by this act. At the time this statute was en-
acted the foreclosure of mortgages and deeds of trust
by a sale under a power of sale contained in such instru-
ment had grown to be quite common. The person
authorized to sell was generally the mortgagee himself,
or some one in sympathy with, and to a large extent
under the control of, the creditor, whose debt was secured
by the mortgage or deed of trust. While, under gen-
eralgprinciples of law, such person was required to exer-
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cise this power in good faith, and with due regard for the
interests of the grantor of the power, yet this was not
always done. Frequent complaints led to the enactment
of this statute, by which the legislature intended to
throw around such sales certain restrictions for the ben-
efit of the mortgagors and grantors in deeds of trust.
Among the chief of these were that the property should
be appraised, and not sold for an inadequate price, and
that the debtor should be allowed a certain time after
the sale in which to redeem. Such restrictions, applied
to sales made under the power of sale contained in the
mortgage or deed of trust, were eminently proper; for
those sales were generally made for cash, on short notice,
and under circumstances that frequently resulted in dis-
posing of the property for a very inadequate portion of
its value.

It is different with regard to sales under decree
of court. There the proceedings are not summary, as
when the sale takes place under the power of sale con-
tained in the mortgage. A suit must be brought, the
case heard, and the rights of the parties fixed by a de-
cree of the court. The court in its decree may, and
- usunally does, allow a reasonable time for the mortgagor
to pay the amount adjudged against him, and redeem the
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by making a sale, it is made on such credit as the chan-

cellor deems proper within the period fixed by statute,
not less than three nor more than six months. The sale
is made by a master or commissioner, acting under the
order of the court, and a report of the sale must be made
to the court. The sale is incomplete, and no title passes
until it is confirmed by the court, and if it has been con-
ducted in a way to injure the rights of either party, the
court may set it aside and order another sale.

From the commencement of the action to the con-
firmation of the sale usnally requires nearly a year for
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the mortgagor to foreclose his mortgage by decree of
court and sale thereunnder. Even when we add the year
allowed the mortgagor to redeem, where the sale is made
under a power in the mortgage, that method of foreclos-
ure is still almost as speedy as that by suit in equity.
This fact, and the further fact that the chancellor has
the discretion to allow the mortgagor a reasonable time

- after decree and before sale in which to redeem, may

have influenced the legislature not to extend the right
to redeem after sale to those sales made under a decree
of court. . :
The contention of counsel that a court of equity has 2 Forectos-

. . . e R ure of mort-
no jurisdiction to foreclose a mortgage. containing a gage contain-

power of sale is unsupported by authority. The settled safe!”"" %
rule is the other way: ‘‘The power to foreclose after
default is one of the ordinary powers of a court of chan-
cery, existing independently of the consent of the mort-
gagor or of the provisions of the mortgage.” The
power of sale is only a cumulative remedy. It does not
exclude the right to foreclose by suit in equity. Pingrey
on Mort. sec. 1736; Jones on Mort. secs. 1443, 1773 ;
Green v. Gaston, 56 Miss. 751 ; Vaughan v. Marable,
64 Ala. 67. Nor is it any violation of the contract for
the mortgagee in such a mortgage to go into a court of
equity to foreclose, with a view of avoiding the right to
redeem after sale. Such right of redemption after sale
only arises in the event the power of sale contained in
the mortgage is exercised by a sale thereunder.

We conclude that the decree of the chancellor was
right, and it is therefore affirmed.




