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SHIBLEX & WOOD GROCERY CO. V. FERGUSON

Opinion delivered January 12, 1895. 
Attachment—Fraudulent conveyance. 

Evidence that a merchant in failing circumstances sold his entire 
stock of goods and certain other property to one of his cred-
itors in consideration of his debt and an additional sum of 
money, and that he afterwards collected a considerable portion 
of his outstanding claims, but paid to his creditors only a small 
part of the money so received, is sufficient to sustain an at-
tachment on the ground that the sale was made to hinder and 
delay creditors. 

Appeal from Crawford Circuit Court. 

HUGH F. THOMASSON, Judge. 

0. L. Miles and Nimrod Turman for appellant. 

The sale was made "with the fraudulent intent to 
cheat, hinder and delay creditors," and is void, and the 
attachment should have been sustained. 37 Ark. 560. 
All the facts show the fraudulent intent of the vendor, 
and in this case it is immaterial whether the vendee 
knew of it or not. He was in a failing condition ; largely 
indebted ; his creditors were pressing, and he assured 
them they should have their firo rata part ; he sold the 
goods in bulk at a price greater than was sufficient to
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pay his vendee's debt. 23 Ark. 258 ; 18 S. W. 258 ; Ib. 
347 ; lb. 310. After the sale he paid none of the credi-
tors, as he promised, the goods were removed secretly 
in the night and hastily. All the evidence shows fraud. 

Turner & Turner for appellee. 
The court below had better opportunity to pass 

intelligently on the question of a fraudulent intent than 
this court. There was ample evidence to sustain its 
finding. 21 Ark. 306 ; 45 Ark. 41. Its finding is amply 
vindicated by many decisions of this court. 31 Ark. 556 ; 
9 id. 482 ; 23 id. 258 ; 30 id. 417 ; 18 id. 141. The uncon-
troverted testimony is, that appellee owed its vendee 
$686.85, and that the value of everything purchased at 
the sale was $660. A debtor may lawfully prefer a 
creditor, even though it hinders and defeats the collec-
tion of the debts of other creditors. In making this 
preference, the debtor may lawfully transfer property 
reasonably proportionate in value to the debt. 23 Ark. 
264 ; 42 id. 521 ; 18 S. W. 347 ; 41 Ark. 320. 

HUGHES, J. The appellant sued out an attachment 
against the appellee, upon an affidavit made by ap-
pellant that the appellee had sold his property with the 
fraudulent intent to cheat, hinder or delay his creditors. 
The ground of the attachment was controverted by the 
appellee, and, upon his motion, the attachment was dis-
charged. The Grocery Company appealed to this court. 

Ferguson, the appellee, was a merchant in failing 
ciicumstances. He owed several persons, among them 
the appellant, whose claim against him was $349.56. He 
owed the T. D. Bourland Grocer Company $686.85, with 
interest, and was indebted to other parties. His credit-
ors were pressing him for payment. He promised the 
appellant that, if he sold his stock, they should have 
their 25ro rata share of it, and that if he did not sell, 
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his goods would be on hand for his creditors. The ap-
pellee sent for the president of the T. D. Bourland 
Grocer Company, and proposed to him to sell him his 
stock of groceries, his store fixtures, his delivery wagon 
and horses, for the debt he owed his company, and $275 
in cash. Bourland, the president of the company, at 
first declined the offer, and offered the debt for the 
goods, which the appellee declined to accept. After-
wards Bourland accepted the offer of appellee, paid him 
$275 in cash, and took the stock of goods. After 
the sale, and after the attachment had been sued 
out, the appellee collected of his outstanding indebted-
ness $166.05, which, with the $275 Bourland paid him, 
amounted io $441. He paid out on his debts of this 
sum $120, but refused to pay the appellant anything, 
though they importuned him to do so, and offered to ac-
cept $150 in full for their debt. He paid out nothing on 
any of his debts save the $120. He had stated to Bour-
land that he wanted to get all he could out of the prop-
erty he sold for his creditors. The court found that 
the debt of the T. D. Bourland Grocer Company ex-
ceeded in amount the real value of the goods it bought 
of the appellee. There was no interplea by the T. D. 
Bourland Grocer Company. The appellee refused to do 
anything towards paying or securing the debt of appel-
lant, after promising that, if he sold, he would see that 
it received its .pro rata of the proceeds of the sale. 

We are of the opinion that the evidence shows 
pretty clearly that the appellee sold his property with 
the fraudulent intent to cheat, hinder or delay his credit-
ors, and that for this reason the attachment ought to 
have been sustained. 

We do not decide the rights of the Bourland Grocer 
Company to the property. Had it interpleaded, which 
it may yet do, and had it appeared from the evidence
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that its debt was more than the value of the goods they 
bought, we are unable to see that the fraud of Ferguson -
could affect its rights. 

The judgment is reversed, and the cause is re-
manded for a new trial.


