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MARTIN V. MCDIARMID.


Decided December 12, 1891. 

a. Tax sale—Notice. 
A tax sale upon less than two weeks' notice is void. Townsend v. Martin, 

ante, p. 192, followed. 

Judgment—Presumphon. 
Where the record of the proceedings of a levying court, held after the time 

prescribed by law, avers the authority under which the officers of the 
court assumed to act to have been a mandamus from a federal circuit 
court, there is no presumption that they acted under another or different 
authority, as for instance an adjournment to that date. 

3. Levying court—Mandamus to levy taxes. 
A circuit court of the United States has no power by mandamus to cause 

the levying court of a county to be held on a day not authorized by stat-
ute. The taxes levied at a term so held being illegal, a sale for their 
non-payment is void. 

4. Confirmation of tax title—Defense. 
In a proceeding under the statute to confirm a tax title, plaintiff, after hav-

ing gone to trial on the issue of the legality of his own title and been 
defeated, cannot on appeal object for the first time that defendant had no 
title and was incompetent to resist the confirmation. 

APPEAL from Pulaski Chancery Court. 
DAVID W. CARROLL, Chancellor. 

From appellant's abstract it appears that R. W. Martin 
-filed his petition, under chap. 23 of Mansf. Dig., for con-
firmation of a tax title to certain lots in the city of Little 
Rock, derived through a deed to his grantor from the land 
commissioner. The deed, which was executed in 1886, pur-
ported to convey all the State's right, title, interest and 

,claim to the land, and recited a forfeiture for the taxes of 
1882. McDiarmid contested the confirmation upon grounds 
stated in the opinion, claiming title to certain of the lots 
through a similar deed from the land commissioner to his 
grantor executed in 1887, and reciting a prior forfeiture for 
the year 1877. The court sustained the defenses and plain-
tiff appealed.
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Ratcliffe & Fletcher and U. M.& G. B. Rose for, appellant. 
1. The excessive levy of taxes under the mandamus of 

the United States court does not avoid the sale. See 
Gantt's Dig., secs. 732, 5060, 5o61. At this time there were 
no restrictions upon taxation. The law existing at that time 
became part of the contract, and a subsequent alteration 
could not impair the obligation thus created. 4 Wall., 535 ;. 
8 id., 575; Icio U. S., 532; 30 Ark., 44o ; 33 id., 690. The 
validity of the judgment of the United States court cannot 
be attacked in the manner attempted here. 30 Ark., 452; 
33 id., 699. 

2. The failure to publish the notice for the full period 
does not defeat the sale. The statute is a standing adver-

. tisement. 14 S. & R., 346 ; 52 Ark., 538. But sec. 5782 
cures or precludes this defense, and such statutes are en-
forced in their letter and spirit. 93 U. S., 387; 98 id., 517 ; 
99 id., 441, 497 ; 122 id., 154; 17 Wis., 556; ib., 570; 37 
Iowa, 93 ; 4I id., 470; 13 S. & R., 37o ; 14 id., 346 ; 4 W. 
& S., 269 ; 2 Penn., 496; 55 Miss., 1, 18; 18 Oh., 400, 407; 
2 Sneed, 569; 42 Md., 163; 83 Ill., 493 ; Cooley on Tax., 
305 ; Welty on Assessments, sec. 232; 2 Desty, Tax., 953; 
2 Blackwell, Tax Tit., sec. 1146. Under sec. 5791, Mansf. 
Dig., as construed in 46 Ark., 96, none but jurisdictional 
defects can avail after two years, and unless there was an 
entire omission to advertise, the sale will be upheld. 

3. At the time the State executed the deed to McDiar-
mid she had nothing to convey; and it matters not whether 
Martin's deed be good or bad. McDiarmid was an interlo-
per,having no title whatever. Whatever title the State had 
under either forfeiture passed to Martin. Mansf. Dig., sec. 
4243; 43 Ark., 543; 49 Ark., 87 ; 2 Desty On Tax., 966 ; 3 
Ark., 18. Only those who have title can intervene to con-
test a confirmation. i Ark., 472. 

James Coates for appellees. 
1. Sec. 5781 only applies to clerks' deeds. This was a. 

deed from the land commissioner.



ARK.]	 MARTIN V. M'DIARMID. 	 215 

2. Sec. 5791 only limits actions or proceedings com-
menced by parties. The appellees did not commence the 
suit. The section should be strictly construed. 25 Kas., 
315 ; 31 •inn., 360 . ; 68 Ala., 287 ; Cooley, Tax., pp. 557-8. 

3. Appellant having put his title in issue, the owner may 
avail himself of any omissions or irregularities. Mansf. 
Dig., sec. 577 ; 16 Wis., 597 ; 43 Ark., 410 ; 94 Ind., 216. 

4. The excessive levy avoids the sale. Mansf. Dig., sec. 
1420; art. 16, sec. 6, const. 1874 ; 32 Ark., 685 ; Cooley, Tax. 
(2d ed.), 324 ; Desty, Tax., 1054, 1062, 1121 ; Cooley, Tax., 
ioi ; 30 Ark., 451 ; 33 id., 696, 7o3; 37 id., 653. Mandamus 
does not lie to compel officers to do an act contrary to or 
forbidden by law. 47 Ark., 85 ; 4 Dill. C. C., 237 ; 32 Ark., 
685 ; 95 U. S., 769; Cooley, Tax., 738 ; 30 Ark., 450 ; 51 
Miss., 542. 

5. A sale without the full notice required by law is void. 
• Mansf. Dig., sec. 5762 ; 42 Ark., 77 ; 34 Fed. Rep., 705 ; 

30 Ark., 661 ; 15 N. W. Rep., 193 ; Cooley on Tax. (2d ed.), 
483-4 ; Black. on Tax Titles, sec. 83 ; Burroughs on Tax., 
292 ; Desty OR Tax., 834 ; 89 N. Y., 397 ; Wade on Notice, 

• pp. 472, 552, 567 ; 16 How., 615 ; 30 Ark., 719. 
6. The law as to proof of publication was not complied 

with. The clerk was required to make a , record before sale. 
Until the notice is given the collector has no authority to 
sell, and before he sells his jurisdiction to do so must appeal-
of record as required by law. Mansf Dig., sec. 4359 ; ib., 
5763 ; 51 Ark., 42 ; 7 T. B. Mon., 214 ; 34 Fed. Rep., 708 ; 
Cooley, Tax., 487 ; Desty, Tax., 81 ; Wade on Notice, sec. 
1371; Burroughs, Tax., 292; 30 Ark:, 723 ; 33 id., 780; 2 S.. 

W. Rep., 222 ; 31 N. W. Rep., 175 ; 71 Am. Dec., 426. 
Parol evidence is incompetent to supply that which is re-

quired to appear of record. 34 Fed. Rep., 706 ; 51 Ark., 
42 ; Wade on Notice, sec. 1120 ; 4 McLean, 138 ; 20 Vt., 

49 ; 32 Wis., 394 ; 68 Me., 316 ; 37 Miss., 573 ; 8 Oh., 114 ; 
Desty, Tax., 894 ; Cooley, Tax. (2d ed.), 480. 

7. The limitation of two years applies only to irregular-
ities and not to want of power in the officer to act. 46
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Ark., 106 ; 6 Col., 314 ; 85 Ind., 449 ; 22 N. W. Rep., 226 ; 
50 Ark., 393 ; Desty on Tax., 620 ; Burroughs on Tax., 341. 

1. Tax sale COCKRILL, C. J. It is immaterial to the appellant whether upon insufficient 
notice is void. the tax title which he sought to have confirmed is based 

upon a forfeiture for the taxes of 1877, or upon the sale had 
in 1883 for the taxes of 1882. If it is for the latter, as his 
deed from the land commissioner recites, it fails, because 
it is shown that the notice of sale in Pulaski county for non-
payment of taxes in 1883 was published for only eleven days. 
That avoids the deed. Townsend v. Malan, ante, p. 192. 

2. Presump- If the claim of title rests upon a forfeiture for the taxes of tion as to judg- 
meat. 1877, it cannot be sustained, because a tax was levied by 

the levying court in that year at a time when it was not au-
thorized to convene. The court met first at the time pre-
scribed by the statute and levied taxes for that year. About 
five weeks afterwards the county judge and justices of the 
peace comprising the court assembled and undertook to 
levy an additional tax. The record made at that time re-
cites that the justices and county judge " assembled under 
the peremptory order and command of the circuit court of 
the United States for the eastern district of Arkansas," and 
that they proceeded to levy an additional tax in obedience 
to a mandamus frOm that court. As the record avers the 
authority under which the justices and judge assumed to 
assemble, there is no presumption that they acted under 
another or different authority—as, for instance, an adjourn-
ment to that date. Galpin v. Page, t8 Wall., 350 ; Parr v. 
Matthews, 50 Ark., 390. 

3. La:Tying When the levying court had adjourned after levying the 
court cannot be 
compelled to 
convene at un- taxes of 1877 at the time prescribed by statute, it could not 
authorized time. be reconvened by any power except the legislature. The 

federal court had not the power by mandamus to cause the 
court to be held on a day not authorized by statute. Gra-
ham v. Parham, 32 Ark., 676. The second meeting of the 
court was therefore not a legal meeting, and the attempted 
levy of taxes was illegal. But the lands were sold for the
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taxes illegally levied as well as for the others. That ren-
dered the sale void. 

But the appellant argues that McDiarmid has no interest totemsrtincgticceor 

in any of the land described in his complaint and that his trio. of tax 

tax title should therefore be confirmed as though no one had 
appeared to contest it. 

McDiarmid filed an answer claiming some of the lots de-
-scribed in the complaint: The evidence of title which he 
-exhibited with his answer was a land 'commissioner's deed 
executed subsequent to that under which the appellant 
claimed, and reciting a forfeiture for the taxes of 1877. The 
appellant's argument is that his commissioner's deed carried 
the title which the commissioner subsequently attempted to 
convey to McDiarmid's grantor, and that McDiarmid took no-
thing, whether the sale for the taxes of 1877 was good or bad. 
Conceding that position to be correct, the facts were appa-
rent from the pleadings, and McDiarmid's answer presented 
no defence. If a demurrer had been interposed to it, and 
McDiarmid had set up np other claim to the land after an 
order sustaining it, it would have been proper for the court 
to treat him as an idle intruder, and decline to hear any evi-
dence he might offer to adduce. That was,the state of case 
in Black v. Percifield, i Ark., 472, where such a ruling was 
approved. But the appellant's abstract does not present 
that state of facts. On the contrary he appears to have 
gone to trial on the issue of the legality of his own title, 
and was defeated. It is too late after the cause has been 
successfully defended to raise.the objection that McDiarmid 
was incompetent to defend. The only thing the appellant 
can possibly complain of is that there has been a trial of 
the merits of his title. If a trial has taken place which the 
appellant might have prevented, but did not, he is in no 
position to complain if no error was committed against him 
on the trial. One cannot be heard to say that the court 
erred in refusing to confer a title upon him when the record 
which he has helped to make shows that he is entitled to no 
relief. The court found, upon the issue selected by the ap-
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pellant, that he had no title. That finding is sustained by 
the record. No injury then was done to the appellant's. 
rights, and the judgment should be affirmed. 

It is so ordered.


